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THE JUDICIAL SYSTEM. 



The Senate havinff under consideration, as in 
Committee of the Whole, the bill to modify and 
•mend the Judicial system of the United States — 

Mr. BAYARD said: 

Mr. President: The question now before the 
Senate, as I understand, is the amendment pro- 
posed by the honorable Senator from Ohio, [Mr. 
CHAtB,] which proposes to reduce, after vacancies 
shall occur by decease or resignation, the existing 
Jad|^es of the Supreme Court to six in number. 
Individually, that would accord with my own 
opinions — opinions formed upon reflection long 
anterior to my becoming a member of this body, 
and very fixed opinions indeed. Sir, in reference 
to the reorganization of the judiciary, we all admit 
that the present system is inadequate for the proper 
performance of the duties which belong to the 
judiciary of the United States. The country has 
grown in wealth, in business, and in population, 
to such an extent that the system imperatively 
requires to be reorganized in some mode. No 
member of the Senate can, however, reasonably 
expect or suppose that all his individual opinions 
as to what would be the most perfect form of re- 
organization, can obtain the vote of the Senate. 
Every one must be prepared to yield some portion 
of his opinions as to his btau idetU of a judiciary 
Myuttm proper to be applied to this Confederacy. 
We felt that difficulty in the committee when this 
measure first came before us; and feeling that 
difficulty, we all agreed to yield, or at least we all 
did yield, many of our opinions, in framing the 
bill which we have reported. We reported it as 
the only practicable measure, as we supposed, 
which could command the vote of the Senate and 
of Congress. 

Mv opinions coincided with those of the honora- 
ble senator from South Carolina [Mr. Butler] in 
the committee, (and there is no impropriety in ad- 
verting to our deliberations to that extent,) that the 
reduction of the court would be a wise measure, 
because a court of final resort, composed of many 
judffes, was apt to lead to dissenting opinions, and 
in that mode derogate from the weight of its own 
deeiaions; and that, taking the general position of 



our country, six judges would enable every sec- 
tion of the Union tp be sufficiently represented for 
the purposes of final decision. But for many 
reasons (that which he assigned amon^ others) 
we were led to belieVe such a reduction impracti- 
cable; and, therefore, I agreed, though with great 
reluctance, to its abandonment. I confess that I 
had the impression made upon my mind, that the 
Committee on the Judiciary had come to an under- 
standing that it would be impossible to expect any 
bill could pass the Senate, unless they resisted all 
amendments, and suffered it to pass in the form in 
which it was reported. Sir, I regret that impres- 
sion was not made upon the honorable Senator 
from Missouri, [Mr. Gbtbr.] Then we should 
have been spared the objection which he has made 
to the bill reported by the committee, an objection 
which I shall endeavor to show hereafter, is 
groundless in effect, though if true it would be 
sufficiently potent. 

Mr. President, for this reason, and this reason 
alone, I shall be compelled, against my own con- 
viction of what would be the best system, to vote 
against the amendment of the honorable Senator 
from Ohio. I shall vote for the bill as it stands, 
because £ believe, if that bill cannot pass, you can 
agree upon no plan of reorganization wnatevcr; 
and yet I consider a reorganization imperative to 
the due administration of justice in the country. 
Sir, concedine* what I presume will be generally 
conceded by tne Senate, that the judiciary system 
requires reorganization, there are but two modes 
in which it can be effected. One is by withdraw- 
ing the Supreme Court Judges from circuit duties, 
so as to enable them not only to investi^te and 
deliberate upon the cases which come before them 
in the Supreme Court, but also to dispose of those 
cases, after deliberation and investigation; and for 
that purpose to constitute inferior tribunals, or 
appoint other judges, to take the place in the cir- 
cuits of those judges who are withdrawn from 
circuit duties. The other mode is, if you persist 
in compelling your Supreme Court Judges to per- 
form circuit duties, to enlarge that court to an 
exuat which will destroy ito efficiency, and ulti- 
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matel^ its authority in the country. I presume 
there is hardly a Senator in this body who would I 
not consider the extension of the Supreme Court 
to fifteen or sixteen judges as entirely out of the 
question, viewed only in its effect upon the court, 
its probable result on its future decisions, and the 
weight which would attach to those decisions 
throughout the country at laree. 

And yet, sir, unless you adopt that alternative, 
there is no practicable mode in which you can 
reorganize the judiciary of the United States, re- 
taining the Judges of the Supreme Court in the 
performance of circuit duties, consistent with the 
advance of the country in population and the con- 
sequent increase of litigation, and in the number 
of causes brought before them for decision. As 
matters stand now, you find that these judges are 
obliged to sit every alternate year between five 
and six months, and in the intervening year full 
three months, or rather more; and yet they can- 
not dispose of the calendar of one in less than two 
terms; in other words, under the existing organ- 
ization for several years past, before a case can be 
reached for hearing, the second year must elapse. 
If that be so now, what must be the result or the 
progress^ of business in the country, and the in- 
evitable increase of appeals, with the enlargement 
of the Union? I speak not of any particular or 
local increase of business from one quarter or 
another; but the necessary general increase of 
litigation arising out of the increased population 
and increased business transactions of the country. 
In a few years this increase, with the consequent 
increase of litigation, will so utterly block the pro- 
ceedings of that court, that there will be a denial 
of iustice unless you adopt some system which 
will enable the judges to hold two terms in a year, 
and thus within that year dispose of all the causes 
which may come before them. That is justice 
without delay; and justice without unreasonable 
delay is just as essential as the administration of 
justice at all. 

I shall notice, before I close my remarks, the 
projeat of the honorable Senator from Illinois, in 
order to show, as I think I can, that it is imprac- 
ticable in itself— that it is dilatory — that it does 
not even reach the object which the Senator de- 
sires to attain in that mode of organization; yet, 
except the bill of the committee, jt is the only 
plan which has been suggested as a mode of reor- 

{^anizing the judiciary, unless dependent upon too 
arge an increase in the number of the Judges of 
the Supreme Court. 

We have proposed to withdraw those judges from 
circuit duties as preferable to increasing their num- 
ber, except that portion which relates to chamber 
practice, that is, granting injunctions, issuing writs 
of habeas corpus, and matters of that kind ; but they 
are entirely withdrawn by this bill from the duties 
of judges of an inferior court. We hold this to 
be essential from the fact that it is impossible in 
a country so extensive as ours, that nine judges 
can travel over the circuits as they are organized, 
or in any mode in which you may organize them, 
and yet attend at Washington for a sufficient 
length of time to perform their duties as judges of 
the appellate court. It is not in human power to 
transact such an dmount of business. Sir, you 
would not make your judges slaves, you would 
not desire to deprive them of time for study. You 
cannot suppose a judge will acquire knowledge and 



increase his capacity for the proper decision of 
causes, by being constantly upon the road. No 
matter how able he may be, no matter how learned, 
there is no lawyer who hears me who does not 
know that if a man means to retain his knowledge 
of law, it can only be by constant study. The 
human memory will forget, principles will become 
mixed in the mind, or distinctions will be lost sight 
of; and only by constant study can any man re- 
main fit for the performance of judicial functions. 
Sir, you discard entirely the idea of study if you 
retain this system of requiring nine judges to travel 
over the circuits of this Union. You have felt 
this so fhr already, that you have been obliged to 
abandon their attendance at one term of the circuit 
courts, and only require them to sit in those courts 
once a year. The impracticability is so felt that, 
as I understand, in the State of Arkansas the jud^e 
cannot attend , although the law authorizes a cir- 
cuit court to be held there. We are able to hava 
no circuit judge attending in Texas, and in other 
States of the Union. Tnis has been stated here 
in the course of this debate. Surely a system 
which dispenses justice in a Confederacy like ours, 
differently among different members of that Con- 
federacy, ouoht to be remedied and ousht to be 
changed on tnat account, if on no other. It should 
always be a leading principle of legislation m this 
country to extend the benefits of this Government 
alike to every State in the Union, to administer 
justice similarly in all, and provide the same tri- 
bunals in every State for the dis{)osition of causes, 
so' far as the Federal jurisdiction is concerned. 
Under the present organization of the judiciary, 
that is utterly impracticable. 

Another advantage of the system proposed by 
this bill is, that it enables you to have two terms 
of the Supreme Court in a year, instead of one. 
Of course, that expedites the final decision of 
causes; and whatever, consistently with due in- 
vestigation and deliberation, expedites the decision 
of a cause, is as important for the purposes of 
justice as the decision itself. It follows inevitably 
that, if a suitor has the right to his writ of error 
returnable twice instead of once a year, it will 
double the speed with which these cases may bs 
disposed of. Semi-annual terms, also, will enable 
the court, after a full hearing, and with ample time 
for deliberation, to dispose of all cases which come 
before it at the term to which the writs are return- 
able; and that ought to be the course of justice in 
this, or any other country, wherever it is practi- 
cable. The court should have it in their power to 
go through their calendar at each term. I do not 
say they should force the argument of a cause, if 
both parties desire further time for the hearing; 
such a course might be the dispatch of business, 
but not the administration of justice. But every 
court of appeals ought, if possible, to be so organ- 
ized that the business before the court can, at least, 
be called up for disposition, if the parties are ready 
to have it disposed of. 

Mr. President, there is another great advantage 
arising from the withdrawal of the Supreme Court 
Judges from circuit duties, which, I think, has not 
been adverted to in this debate; and that is, that it 
secures yon in the court of last resort a tribunal in 
which there is no room for bias, or the suspicion 
of bias, in the decision of a cause. As it stands' 
now, will any gentleman, no matter how exalted 
his opinion may be of the judges of that court, teli 
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me that an appeal from one man to his own de- 
cision, though combined with that of his asso- 
ciates, is not objectionable in principle? Take the 
case of aft appeal from onejuage to nimself alone, 
and the human reason rejects it at once as a mere 
mockery. The appeal from the man to the man 
would be an utterly useless and idle form. On the 
same principle, must it not be an objection to any 
judicial system, that the judge who tried a cause 
m the court below and is committed by a publicly 
pronounced opinion, is permitted afterwards to sit 
' on the revision of that cause, though it be with 
others who may overrule his decision ? Does it 
not, on the one hand, where there are men of dif- 
ferently constituted minds, and perhaps of some- 
what opposing temperaments, involve the danger 
that discord may be produced in the court upon 
the questions under revision; or the still greater 
dagger, on the other hand, that the esprit du corps 
which exists in all bodies will give too much in- 
fluence in the affirmance or disaffirmance of that 
decision to the judge who decided the cause, or 
who differed from the district judge in the court 
below? I mean not to intimate that any cause 
under such circumstances would be decided from 
impure motives, yet it leaves room for bias; and 
though that bias may be insensible to the actors, 
still we are bound, in providing for a court of last 
resort, to pla<^e it in a position which shall coun- 
teract those infirmities which are inevitably inci- 
dent to our common nature, and which may not 
unfrequently lead to erroneous decisions. This 
opinion is not mine alone, and its truth is so ob- 
vious that I presume it will scarcely be doubted 
by any Senator. 

Let me suggest a case for illustration. Suppose 
an appeal from a circuit court, in which the 
Supreme Court Jud^e delivered the opinion of 
the court below, or dissented in opinion from the 
district judge. When that cause comes before 
the Supreme Court of the United States, it must 
be decided with that judge, as a member of the 
appellate court, upon the bench. Under such 
curcumstances, the appealing party against whom 
the decision has been made in the court below, 
will always feel, even though the decision may 
be pure, that he has not had an equal chance for 
justice in the final hearing of his cause. 

Sir, the objection was made to this organization 
of the United States courts in the outset of our 
Government. As early as the year 1790, the 
principle which I now state was presented and 
urged in a report of the Attorney General of the 
United States,Mr. Edmund Randolph, of Virginia, 
lie stated it as a grave objection to the organiza- 
tion of the then existing system. As then organ- 
ized, the Supreme Court was composed of six 
judges, two of whom were required to sit in the 
circuit court, with the district judge. When the 
judges differed in opinion, it would necessarily 
produce opposition, and probably, irritation of 
feeling in the court above, tending to a disorgani- 
zation of the court. When they coincide in 
opinion, it is difficult to suppose a writ of error 
could have had any probable effect, as one third 
of the court had already predetermined the case. 
Such was the state of things in the first instance, 
and it is in regard to that condition of affairs that 
the report to which 1 have alluded was made. 
Within one year after the system had gone into 
operation » its inconveniences and defects began to | 



be felt. In 1790, the attention of Congress was 
called to the judiciary, and the Attorney General, 
Edmund Randolph, was desired to present, and 
did present, a detailed and elaborate report on the 
subject. I purpose now to read a portion of the 
general reasoning of that report, because it states 
the principle upon which 1 am touching much 
better than I could. I think it will command the 
attention of the Senate, and show most clearly 
that, at least we gain one great advantage by with- 
drawing the Supreme Court Judges from circuit 
duties, because we then constitute a court which 
will not only be above bias, but beyond the sus- 
picion of bias, in the mind of the individual 
suitor. Let me read from the report, which was 
made before the spirit of party, with its perverting 
influence, entered into this question: 

" A third alteration which the Attorney General cannot 
fUl to suggest it. that the Judges of the Supreme Court 
shall cease to be judges of the circuit courts. It ia obvious 
that the inferior courts should be distinct bodies from the 
Supreme Court. But how fkr it may confound these two 
species of courts to suffer the Judges of the Supreme to hold 
seats on the circuit bench, he declines the discussion, and 
circumscribes his reflections within the pale of expediency 
only." 

He does not touch the constitutional question 
which has been adverted to by my friend from 
Connecticut, [Mr. Toucet.] 

*< 1. Those who pronounce the law of the land without 
appeal, ought to be preeminent in most endowments of the 
mind. Survey the fVincUons of a Judge of the Supreme 
Court. He must be master of the common law in all its 
divisions; a chancellor, a civilian, a Federal jurist, and 
skilled in the lawsof^ach State. To expect that, in future 
times, this assemblage of talents will be ready without fur- 
ther study for the national service, is to confide too largely 
in the public fortune. Most vacancies on the bench will be 
supplied by professional men, who, perhaps, have been too 
much animated by the contentions of the bar, deliberately 
10 explore this extensive range of science. In a great meas* 
ure, then, the Supreme Judges will form themselves, after 
their nomination. But what leisure remains from their 
itinerant dispensation of justice ? Sum up all the fragments 
of their time, hold their fatigue at naught, and let them bid 
adieu to all domestic concerns, still the average term of life, 
already advanced, will be too short for any important pro- 
ficiency. 

*< 2. The detaching of the judges to different circuits 
defeats the benefits of an unprejudiced consultation. The 
delivery of a solemn opinion in court commits them, and 
should a judgment rendered by two be erroneous, will they 
meet their four brethren unbiased ? May not human na- 
ture, thus trammelled, struggle too long against convic- 
tions ? And how few would erect a monument to their 
candor at the expense of their reputation for firmness and 
discernment? 

<< 3. Jealousy among the members of a court is always 
an evil, and its roaligniQr would be double should it creep 
into the Supreme Court, obscure the discovery of right, 
and weaken the respect which the public welfare seeks for 
its decrees. But this cannot be affirmed to be beyond the 
compass of events, to men agitated by the constant scan- 
ning of the judicial conduct of each other. 

** 4. If this should not happen, there is fresh danser on 
the other side, lest they should ne restrained by delicacy 
and mutual tenderness, from probing, without scruple, 
what had been done in circuit courts. A schism of senti- 
ment before a decision, and after a ftee conference, is not 
esteemed harsh ; but it is very painftil to undertake to sat- 
isfy another that, in a public opinion, already uttered, he 
has been in the wrong. 

«5. Situated as the United States are. many of the most 
weighty judiciary questions will be perfectly novel. These 
must be hurried ofi!^on the circuits, where necessarv books 
are not to be had, or relinquished, for aifument before the 
next set of judges, who, on their part, may want books and 
a calmer season for thought. So that a cause may be sus- 
pended until every judre shall have heard it. 

*' 6. The Supreme Judges themselves, who ride the cir- 
cuits, will be soim graduated in the public mind in relation 
to the circuits ; will soon be considered as circuit judges, 
and will not be often appreciated as Supreme Judges. 
When a discomfited party looks up to the highest tribunal 
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tor redMM, be to told by tbe report of tbe woild, tbftC in it 
every quality Is centered necessary to Justice. But, bow 
would Iris sanguine bopes be frustrated, if among six 
Judges, two are most probably to repeat their former suffra- 
ges, or to Tindieate them with strenuous ability ; or, if to 
•void this, the wisdom of the third of the number must be 
laid aside?" 

Mr. President, the objections stated in that re- 
port are so forcibly urged, that I am unwilling to 
Deliere any Senator can hesitate in admitting that 
at least one evil in the present organization will be 
remedied by the plan or the committee. I will take 
the liberty of reading still another argument on 
the same question, urged in a different manner. 
The extract, from the report of Mr. Attorney Gen- 
eral Randolph, is from a quotation of it, made in 
the celebrated debate on the judiciary, in the year 
1802. I shall, perhaps, have occasion to refer to 
that debate hereafter. The passage which I now 
propose to read, is from a speech made on that 
occasion by my father, in the House of Repre- 
•entatives of the United States. On that branch 
of the question, no reply was made to his argu- 
ment; no intimation was given that it was not a 
defect in the organization of the courts to require 
the Supreme Judges to sit in an inferior court. In 
ihat debate he said: 

<< In the constitution of this court, as a court of last resort, 
there was another essential defect. The appeals to this 
court are IVoro the circuit courts. The circuit court consists 
of the district iudge and a Judge of the Supreme Court. In 
eases where the district Judge is interested, where he has 
been counsel, and where be has decided in the court below, 
ttie Judge of die Supreme Court alone composes the circuit 
court. What, then, is, substantially, the nature of this ap 
palate Jurisdiction / In truth and practice, the appeal is 
from a member of a court to the body of the same court. 
The circuit courts are but emanations of the Supreme Court. 
Cast your eyes upon the Supreme Court : yon see it disap- 
pear, and its members afterwards arising in tbesliape of cir- 
cuit Judges. Behold the circuit Judges : they vanish, and 
immediately you perceive the form of tbe Supreme Court 
appearing. There is, sir, a maiic in this arrangement, 
which is not friendly to Justice. When the Supreme Court 
assembles, appeals come from Uie various circuits of the 
United States. There are appeals firom the decisions of each 
Judge. The Judgments of each member pass in succession 
under the revision of the whole body. Will not a Judge, 
while be is eiamining the sentence of a brother to day, re- 
member that that brother will sit in Judgment upon his pro- 
ceedings to-morrow? Are tbe members of a court thus 
constituted free from all motive, exempt from all bias, which 
could even remotely influence opinion on the point of strict 
right? And yet, let me ask, emphatically, whether this 
court, being the court of final resort, should not be so con- 
stituted that the world should believe, and every suitor be 
satisfied, that, In weighing the Justice of a cause, nothing 
entered the scales but its true merits ? 

** Your Supreme Court, sir, I have never considered as 
anything more than the Judges of assise sitting in bank. It 
is a system with which, perhaps, I should find no fault, if 
tbe Judges, sitting in bank, did not exercise a. /Sna/ Jurisdic- 
tion. Political institutions should be so calculated as not 
to depend upon tbe virtues, but to guard against the vices 
and weaknesses of men. It is possible that a Judge of the 
Supreme Court would not be influenced by the esprit du 
corps that he would neither be gratified by the affirmance, 
nor mortified by the reversal, of his opinions. But this, sir, 
ia estimating the strength and purity of human nature upon 
possible, but not on its ordinary scale." 

Sir, it would be difficult to answer that objec- 
tion, or contend that it was not a potent one then, 
and is not now a strong reason for altering the 
present organization of the courts. Let me not 
be misunderstood, however. I disclaim the slight- 
est imputation upon the purity of motive, or high 
character of the existing or former Judges of the 
Supreme Court; but, sir, they are men, and it is 
not only necessary that you should remove the 
danger of that bias, which may be imperceptible 
to the individual himaelf, but you must give con- 



fidence to the suitor, that in an appeal from the 
decision of the judge below, he will be sure of a 
hearing before a tribunal whose impartiality he 
cannot question, on the ground of the predeter- 
mination of his cause by one of its memberi. 
You have thus another reason for the reorganiza- 
tion of the judiciary, on the plan proposed by the 
committee. 

The advantages of that plan, as I haTe stated 
them, may be Imefly summed up in a few w<Nrd«. 
By it we avoid delay in the return of the writ of 
error; we expedite the determination of causes; • 
we give the judees time for study; for a full hear- 
ing of cases, and a dispoaition of them, at the first 
term. Besides, we leave to the judges something 
like that degree of relaxation from the perform- 
ance of their duties which is necessary for every 
man, who is called upon to perform duties ioTolv- 
ing severe mental labor, unless you mean thtA ha 
shall be broken down in their disdiarge. 

But, Mr. President, what are the objection* 
urged to the removal of the Judges of ittt Supreme 
Court from circuit duties ? I cannot now recall to 
mind the different Senators from whom those ob- 
jections emanated; but if I appreciate them righdy» 
there are but two. One is, that unless the Supreme 
Court Judges hold the circuit courts, and thus, 
through that means, mix with the peoj^e, and 
become acc|uainted with the bar, and also in that 
mode acquire a knowledge of practice, and of local 
usa^, it will derogate from the weight of their 
decisions, and unpopularize the court in the con- 
fidence of the country. The other objection is, 
that the effect of withdrawing the Supreme Court 
Judges from circuit duties, would be to centralise 
the Supreme Court. These I understand to be 
the two principal, if not the only objections, which 
have been urged to that portion of"^ the bill which 
is the chief matter in contest. 

I will not deny that the circuit duties performed 
by a Judge of the Supreme Court enable him to 
acquire some knowledge of local practice, and 
local usages in the circuit in which he holds hie 
court. If, however, you are to assume the rota- 
tory principle, and send a jud^^e, once in nine 
yeers, into each circuit, what will be the result ? 
Taking the ordinary average of judicial tenure, I 
presume it would be overstated at eighteen years; 
because, though some judges may have remained 
upon the bench as long as thirty-two years, and, 
for au^ht I know, even for forty Tears, such pro- 
longation of life is rare. I apprehend that if gen- 
tlemen will calculate the ordinary duration of lifo, 
(and it would apply to judges as well as to other 
men,) at the period when Judges of the Supredie 
Court have nitherto been appointed, and will, I 
trust, continue to be appointed, say not younger 
than forty-five years, their lives cannot be esti- 
mated at more than an average of eighteen years 
beyond that period. Then, if jrou apply the rota- 
tory principle, the opportunities of a judge to 
acquire this knowledge of local practice and local 
usages, in his performance of circuit duties, would 
be confined to holding two courts, at intervals of 
nine years apart, in each circuit. To what extent 
could a knowledge of local usages and local prac- 
tice be thus acquired? Sir, it is an inappreciable 
quantity. If, however, you confine the judge to 
a particular circuit, I admit, he will keep up hie 
previous knowledge of practice, and perhaps, ac- 
quire eome knowledge of the practice of the dif- 
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ftrent distriota of that dreuit in which ht holds 
eireuit courts. I admit, by that eourst, he would 
hscomt acquainted with the local usages, and be 
able to impart them to his brethren on the Su- 
preme bench. But, if he holds the circuit courts 
often enough to acquire that knowledge of prac- 
tice and of local usages, whidi is deemed so desi- 
rable, he will be unable to sit in the Supreme 
Court of the United States, if that court is in see- 
MOB lon^ enough to transact its business. It will 
foe ph3rBically and absolutely impossible for him 
to perform both sets of duties; and, therefore, )rou 
must dispense with that which is least material. 
Surely, ultimate jurisdiction bein^ vested in the 
Supreme Court, if there is oppressiTS delay in the 
ultimate decision of a cause, there is a denial of 
justice, and that far transcends in importance, the 
personal knowledge of mere local practice, and 
usages which may b^ acquired by the appellate 
judge from the performance of circuit duties. 

In truth, a knowledge of the practice of the dif- 
ferent portions of the country is entirely useless 
in the appellate court. Every lawyer knowii that 
a question of practice is not matter of error; if the 
court below misjudges in a point of practice, it is 
Bot ground for a writ of error. To an appellate 
court of common law, a writ of error carries up the 
record alone, and such questions as appear upon 
the face of the record can be assigned as errors, 
and none other. 

As regards local usages, I may be allowed 
to remark that it is not desirable, in a country 
like ours, where statutory regulations in every 
State can be so readily obtained, to allow them 
much weight in the determination of conflicting 
rights. If they are well known and established 
usages they may be made part of the record by a 
bill of exceptions, and the principles of law which 
govern the establishment of such usages are the 
■ame throughout our whole country. I , therefore, 
consider the acquisition of such knowledge as of 
little moment, and slight importance to the appel- 
late court. Independently of that, it is impracti- 
cable for the judges generally to acquire knowledge 
in that mode without an imperfect performance of 
their duties in the Supreme Court, and onerous 
delay in the final determination of suits. 

But, sir, the argument which seemed to be most 
relied upon was, that the judges should mingle 
with the people and become acquainted with the 
bar, and that thus they would secure a hold on the 
confidence of the country, which would be lost 
or endangered if they were constituted into an 
appellate court alone. Of course, in weighing 
questions of this kind, there must be diversities 
of opinion. Even supposing that some weight is 
attached to that objection, you must take it in 
connection with the advantages to be gained on 
the other side, and you must test it, also, as 
has been done by many honorable Senators on 
^is floor, by the question of practicability. 1 
must confess, however, that I, for one, have no 
faith whatever in that mode of sustaining the Su- 
preme Court of the United States in the confidence 
of the people of this country. The argument pre- 
supposes that the permanent influence of the 
court must depend upon the manners of the 
judges and their aflability, and not on the ability 
and the impartiality of the decisions of the court. 
Sir, I have more confidence in the intelligence of 
my countrymen than to beUeve that the Supreme 



Court will be weighed in the public estimation by 
anv such standard as the individual manners of the 
juoges. A judge may be a man of reserved, or, if 
you please, of morose manners; but there is suf- 
ficient intelligence among the people to know and 
to estimate whether his decisions are partial or im* 
partial; and if the public mind is satisfied that he 
n impartial, able, and learned — I care not what his 
manners are — Uie public will gi?e to him their 
sstsem and confidence. 

As re^ds the court itself, it is the impartiality 
and abihty of its decisions which must sustain it 
in this Union, and not the individual manners of 
the respective judges. I have seen in my own 
State that effect upon the people; and I take it for 
granted that, throughout other States, there is the 
same intelligence, and that the confidence an4 re- 
spect of the people is to be gained in the same mods 
as in the State of Delaware. A gentleman who 
preceded me in the Senate, from Delaware, [Mr. 
Thomas Clattow,] having the same name with 
my present colleague, was, S>r many years, a judge 
in my State. He was a distinguished lawyer, but 
was not a man of affable manners. He was rather 
morose, and certainly abrupt in his general inter- 
course. He mingled little with the people. Hs 
sought little converse, except with his immediate 
friends; yet, sir, I venture to say that, being known 
to bean able jurist, being perfectly impartial on 
the bench, he obtained and maintained the confi- 
dence of the people of Delaware'to an extent that 
never was exceeded by any man who ever sat upon 
the bench in the State. There are other instances 
of the same kind. I believe the people of the 
United States would estimate their judges in the 
same way; and I have no idea that the popularity 
of the Supreme Court is to depend upon its judges 
either becoming the haunters of taverns, or making 
stump speeches, or mingling in political questions, 
and bowing themselves to the mere will or excite- 
ment of the hour. 

Mr. President, I respect public opinion ; but I do 
not confound public opinion with popular clamor, 
or local and temporary excitement. 1 neither fear 
nor regard the one; I bow most profoundly to the 
other. Organize your court as you may, no func- 
tionary in a Government like ours will ever pre- 
tend to stand above the influence of public opinion, 
rightfully and properly understood. But, sir, how 
is the confidence arising from public opinion to be 
attained in this country ? Is it by the mere man- 
ners of a judge, by his sociability, by his tact, by 
his disposition to follow the current of prejudice 
ofthenour; oris it to be attained by the faith 
which men have in his skill, in his knowledge, in 
his devotion to his duties, in the impartiality of 
his decisions, in his freedom from sectional or 
personal excitement in reference to the ereat ques- 
tions which he is called upon to deciae? Sir, I 
will not so underrate my countrymen as to sup- 
pose that the Supreme Court of the United States, 
while it continues to be adorned by the ability 
which has hitherto distinguished it, will not main- 
tain the hold which it now has upon the people of 
this country; and I declare, without hesitation^ 
that, if ever the time shall arrive when the Judges 
of the Supreme Court — being able, distinguished, 
and impartial men — shall fail to command the 
confidence of the country, then the country will 
have arrived at a situation in which its people are 
no longer fit for self-government; and the result 
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will be the same, let our courts be organized as 
they may. 

It has been said, that if you withdraw your 
judges from circuit dutie8,you will make them mere 
** paper judges. ** That is the language which has 
been used. 1 do not profess to understand the 
precise import of that phrase, but I cannot under- 
stand it in any other sense than this: Do gentle- 
men mean, by calling a man a '* paper judge," to 
tell us that his power to decide causes rightly must 
depend, not upon investigation and knowledge of 
the principles of law, and upon the constant study 
which is requisite for that purpose, but upon study- 
ing the mere will of the hour, and watching the 
current of political and sectional prejudice, and 
adapting his decisions to the impressions he may 
have of the existing popular will, whether local 
or general ? The effect of that, Mr. President, 
would be to turn your Government into a despot- 
ism — a popular despotism, 1 admit; but still a des- 
potism; for a Government of will, whether it is 
the will of one man or of millions, is not a Gov- 
ernment of laws, is not a free Government. I am 
not denying the sovereignty of the people. I am 
one of them, and I admit their sovereignty as 
freely and as fully as any man around me; but I ' 
hold that a Government of will is a'despotism and 
that a Government of laws is alone a Government 
of liberty. 

Or is it meant to be suggested, by this appella- 
tion of" paper judges,'* that a judge of a court of 
last resort, who must always be supposed to be 
a man of mature mind, at the time of his ap- 
pointment, educated so as to have a thorough 
knowledge of the principles which he is to decide, 
can better retain and amplify that knowledge, and 
make a beneficial use of it for judicial purposes 
by traveling over a country as extensive as ours, 
and imbibing, by popular intercourse, the mere 
temporary impressions of the hour, than he can 
by the study of those books from which he must 
extract, and which roust keep fresh in his mind 
the great principles which are to enable him to 
decide the particular -cases which come before him .^ 
I would not have k judge " a case hunter;" but I 
bold that no man without learning is fit to be a 
judge. A judge without learning is, in my 
opinion, as objectionable as a judge without ca- 
pacity; and, in proportion to the extent of what 
may be called his talents, the greater would be the 
danger of his going astray. He would undertake 
(what no human mind can do judiciously and 
properly) to establish by his own individual opin- 
ion, and reason out with his own unaided intellect, 
the general principles which should control the 
different cases that n^ight come before him. There 
is uncertainty enough in the administration of 
justice, even under its roost perfect forms. The 
diversity in human organization and human intel- 
lect inevitably leads to that result. But what 
would the uncertainty be if your judges were to 
throw their books aside, abandon the restraining 
influence of all precedents, and rely upon their 
own unaided investigation and reflection while 
traveling through the different circuits for the 
purpose of deciding questions which fame before 
them? They would give, at best, what arej 
known as nisi pius decisions — nothing more — 
hasty decisions made without reading, without a 
comparison of opinions, and without attempting 
to elaborate principles from previottft decisions of 



acknowledged authority. The wisdom of their 
predecessors would be useless to them. Th* 
result would be, that decisions in the courts of jus- 
tice would depend more on counsel's understand- 
ing the character and temper of mind of the pre- 
siding judge, than upon any known principles 
which any man who studied the law as a scienct 
would be able to ascertain. That would be ont 
result. Your bar would degenerate from lawyers 
into mere advocates. That would be another 
result. And your judges, relying upon their indi- 
vidual opinions alone, would become so discord- 
ant in their decisions as ultimately to lose alto- 
gether the con^dence of the country. 

I hold, therefore, that a judge who has not left 
to him sufficient time to keep up, by study, that 
knowledge of the law which he acquired before 
he was placed upon the bench, and to increase it^ 
is unfit to preside in a coqrt— especially of last 
resort — and that, by necessary consequence, if h« 
was an able man, and you dfeprived him of ths 
power of investigation and reference to precedents, 
and comparison of the various authorities for th* 
purpose of a proper decision, the danger would 
be that he would make the law instead of admin- 
istering it. He would decide cases and unsettls 
principles; and the end would be, that the decision 
would be looked for more from the talent and 
capacity of the advocate, than the knowledge and 
ability of the judge, and each individual cass 
would be determined upon its own facts, without 
a single general principle to restrain and. guide tht 
caprice and uncertainty of individual opinion. 

I pass now, Mr. President, to the second ob- 
jection which is made to the proposition of the 
Committee on the Judiciary, that the withdrawal 
of the Supreme Court Judges from circuit duties 
would centralize that court. If 1 supposed that 
such would be the effiect, I admit the objection 
would be with me all potent, and I should at ones 
abandon the system recommended by the com- 
mittee. But is it true? What grounds, except 
the mere assertion of the honorable Senator from 
Missouri, [Mr. Gbter,] that, in his opinion, it 
would have that effect, have you for supposing 
such would be the result? Let us inquire into the 
probable effect. Your judges, according to the 
Constitution of the United States, may be ap- 
pointed from any portion of the Union. At ths 
origin of your Government, when there were but 
six Judges upon the bench of the Supreme Court, 
they were much more concentrated than they are 
now. I believe — and I think I speak correctly — 
that there were two judges out of the six from a 
single State at the same time, while most of the 
other States were left without any judge appointed 
from them. In the progress of time, the natural 
jealousy of the States, if you will, but 1 think a 
higher principle — the natural reflections of those 
in authority, and a sense of justice — led to the 
adoption of a usage, based upon the principle that 
every section of this great country was entitled to 
be represented in the court of last resort, which 
decided, finaliy,con8titutional questions, as well as 
individual rights. We have adhered to that rule, 
as you all know, under all circumstances, and it 
has become an established usage. Did it arise from 
the fact that the judges performed circuit duties? 
Not at all! It arose from a sense of justice — from 
looking at the true nature of our Confederacy, 
and the imperative necessity there was that, to 
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harmonize and bind its members together, and 
prevent sectional jealousy, and, perhaps, sectional 
injustice, all parts of the country should, and 
ought to be represented in the great final tribunal 
in which authority was vested to decide upon the 
rights of States, as well as those of individual cit- 
izens of different Slates; and also to expound the 
Federal Constitution, and revise and control the 
State tribunals in reference to the Constitution 
and laws of the Union. 

I am willing to admit that, if we could constitu- 
tionally impose in this bill a restriction that a judge 
should be appointed from each circuit, such a pro- 
vision ought to be inserted. If I could reduce the 
number of judges to six or eight, and divide the 
Union into six or eight geographical divisions, and 
require that a judge should be appointed from 
each of those larger divisions, I should consider 
it preferable; but that is out of our power, under 
any organization. My argument, and the con- 
clusion 1 have arrived at, is, that it is not the per- 
formance of duties in the circuit courts which has 
^ven rise to this usage, which has become so 
tstablished as to have the force of a constitutional 
provision. Remove the iudges from the circuit 
court, and the usage will remain unshaken, and 
the Supreme Court will not be centralized whilst 
it exists. The objection is one of prejudice, not 
of reality. It excites prejudice, if it is believed, 
against the plan of the committee; but it has no 
substantial foundation in any probable result that 
will ensue b^ discharging the Supreme Court 
Jndges from circuit duties. If it shall so happen 
that the control of the Government of this coun- 
try shall ever pass into the hands of any one sec- 
tion of the Union, and that section shall seek to 
pervert, either the judiciary or any other portion 
of the Government, for its own advantage and the 
advancement of its own citizens, at the expense of 
the other sections, it would be a matter of little 
moment in what mode your judiciary , or any other 
branch of the Government was organized, for the 
dissolution of our Confederacy would be certain, 
if not immediate. I believe, however, there is 
good sense enough, there is national feeling enough, 
to avoid difficulties of that kind; and I feel confi- 
dent that, whether the Supreme Court Judges 
travel the circuit, or whether they sit in Wash- 
ington alone, as a court of appeal and a court of 
original jurisdiction in cases confided to them by 
the Constitution, they will equally be selected from 
diflferent quarters of the country, and fairly selected, 
•o that each portion of the country may be repre- 
sented, under a usage which has become as pow- 
erful as the law itself, or as if embodied in the 
Federal Constitution. 

The effect of general usage in that respect, when 
it is accordant with the human judgment and 
sense of right, has been very remarkably shown 
in the British Parliament. In Great Britain, the 
House of Lords is the court of last resort; but, 
from time immemorial, no lay member has voted 
on a case taken there on appeal from a court 
below. Only the law lords, men who are profes- 
sionally acquainted with the law, ever vote on 
appeals. A striking instance of the power and 
force of usage, and of its controlling and beneficial 
tendency, was exhibited in the caseof Q*Connell, 
in that body. Two law lords, who belonged to 
the party which stood in a decided majority in 
the House, supposed his conviction to be legal. 



Three law lords, who ranked with the minority 
in the House, thought it was illegal. It was a po- 
litical Question. Excitement ran very high, and 
some or the lay lords proposed to vote, in order 
to afiirm the decision of the court below, with a 
view to O'Connell's punishment; but they were 
checked by the members of their own party. 
They refrained from the exercise of the power 
which they might undoubtedly have exercised, 
because usage had established that such an exer- 
cise of power was not consonant with the charac- 
ter of the court. It was considered that, though 
the right to vote might exist in one lord as well 
as another, yet if any but those who were profes- 
sionally acquainted with the law should exercise 
the right against an established and wise, if not 
necessary, usage, and once make political divis- 
ions and element in judicial decisions, the charac- 
ter of the court, so far as regarded the confidence 
of the country, would be utterly lost. The major- 
ity, therefore, suffered the jucfgment of the court 
below to be reversed, against the opinions of the 
law lords of their own party, and against their 
own convictions of the soundness of those opin- 
ions. 

That, Mr. President, was a striking instance of 
the power of usage, when that usage was in ac- 
coraance with benefit to the community at large; 
and I have entire confidence that, in reference to 
the Supreme Court of the United States, among 
the American people, no matter how violent may 
be our political divisions, there will always be 
suflicient intelligence, love of order, and sense of 
right to prevent a departure from a usage so essen- 
tial as that which selects the judges from all parts 
of the country, as there was in the British House 
of Lords to restrain the majority from abandon- 
ing a usage, equally important and conservative, 
though strongly tempted by high political excite- 
ment. Sir, the fear is vain and groundless, which 
suggests the idea that the withdrawal of the 
Supreme Court Judges from circuit duties will 
have the slightest tendency to centralize that 
court; and if it is without that tendency, the ob- 
jection falls to the ground. Yielding, Mr. Presi- 
dent, to the objections of honorable Senators all 
the weight to which they are entitled, the question 
still remains, can any practicable system be organ- 
ized equivalent to the wants of the country with- 
out withdrawing your Supreme Court Judges 
from the circuit courts? If it is impracticable 
under the Constitution, you must resort to that 
withdrawal and run the hazard of the effect upon 
the court, which, as I suppose, honorable Sena- 
tors causelessly anticipate. 

If their opinions are correct, the law which you 
pass may oe changed, and the effect upon the 
court will be so gradual, that you can readily 
restore the judges to circuit court duties, if the 
retention of the confidence of the public requires 
such restoration. 

The honorable Senator from Maine, [Mr. Fes- 
SENDEN,] in the course of his remarks yesterday, 
lauded very much the existing system as almost 
perfect in itself. He stands in that respect, in 
this position: from the earliest origin of the Gov- 
ernment, you will find, if you trace the debates, 
that constant objections have been made to it. 
At an early day, it was considered as working 
badly; efforts were made to remedy its defects; 
but the repeaf of an established system being a 
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Tery difficolt thing:, no material change was made 
for a lone time. It was modified in 1794, when 
the attendance of more than one Supreme Court 
Judge at a circuit court, was dispensed with . It 
was also modified in some other respect in 1797. 
In 1801, a change was made in the entire organi- 
zation of the judiciary, which withdrew Siose 
judges from circuit court duties. That was 
founded upon the principles of the opinion of Mr. 
Randolph in 1790. Unfortunately, however, for 
the country, the reorganization of 1801, was the 
act of a party just going out of power, when the 
people of the country at the antecedent election, 
liad declared against them. That their motives 
were pure, I entertain no doubt; though the act 
was unwise, or at least, imprudent, at the time. 
But the still greater mistake — and there I think it 
amounted to a wrong, under our form of Govern- 
ment — was, that the head of the Federal party 
beinff then in power, undertook, immediatehr an- 
tecedent to the advent of his successor, to fill all 
those offices just created, the tenure of which was 
during good behavior. It ought to have been 
left to ^e succeeding Administration to make 
the appointments. That principle has often been 
affirmed since, in the history of this country. 
There was the error; and I hazard little in saying, 
that if Mr. Adams had declined to appoint the 
new judges under the act of 1801, and left their 
appomtment to his successor, that act would 
never have been repealed. 

The honorable Senator from Michi|an [Mr. 
Cass] alluded to the repeal of the act of 1801, in 
language which corrobates this opinion. The 
principal question contested in the debates on that 
repeal, was a question of constitutional law. It 
was, also, beyond all ()uestion, a party struggle 
for power, connected with the appointment of six- 
teen judges by an Administration ^oing out of 
power, whom the Administration coming in desired 
to remove, ^o man can read the debates, and doubt 
that. The argument was of unequaled ability on 
both sides. Every topic connected with judicial 
organization and judicial tenure was exhaust- 
ed. But the main point of the whole argument 
turned on the question of constitutional authority 
as regarded the tenure of the judges. The objec- 
tion which came from President Jefferson, and 
which has no application now, was simply this: 
He remitted to Congress a message in which he 
suggested an inquiry as to whether the system was 
not beyond the wants of the country; and he sent 
with it a list of the number of cases which were 
hen pending in the different courts, in order to 
show that the organization which had been effected 
was entirely too extensive for the wants of the 
country. That objection can have no application 
now. The country had then but a few million 
inhabitants; now it has from twentv-five to thirty 
millions. It has now a vast mass of business trans- 
actions which did not exist then. It has more than 
quadrupled in wealth, as well as in population. 
As a necessary consequence, litigation has in- 
creased ; and the result is, that instead of the judges 
disposing of their business in the Supreme Court, 
as they did then, in from two to four weeks, they 
are obliged to sit three months in one year, and 
five or six months the next year to dispose of the 
writs of error and appeals returnable to one terra. 
The primary objection, therefore, as it existed 
then, does not exist now; and no tttan will deny 



that a reorganization is now absolutely required » 
to prevent an onerous delay in the administration 
ofiustice. 

1 have no intention, sir, to revive the disputes 
of those days. We can look at them calmly now. 
But, beyond all question, 1 think, as I hav* 
already said, a single term used by the honorabU 
Senator from Michigan, shows you what wasth* 
real cause of the excitement connected, with the 
repeal of the act of 1801. I allude to theapplica- 
tion of the term *' midnight judges" to the judges 
appointed by Mr. Adams. It has become a pop- 
ular phrase; a phrase suggested for purposes of 
odium. I admit the act was wrong. I admit 
that, in a (Government like ours, when a party was 
eoing out of power, the judges ought not to havs 
Seen appointed. But the term shows — and if yoa 
look at the debates you will be equally statisfie^^* 
that the great difficulty in the case arose from ths 
attempt to continue political power through ths 
appointment of sixteen new judges by a party 
which the country had just declared against at this 
primary elections. That should not cause us now 
to abandon a proper organization when the causes 
which led to the difference of opinion then, either 
do not exist in this case, or have passed away 
with the increase of the population and wealth of 
the country. 

Sir, I hope that sufficient time has elapsed to 
enable us to look back without excitement to ths 
political contests of our forefathers, and that no 
prejudice will prevent the adoption of any meas- 
ure about whicn they differed, if experience indi- 
cates, that a measure which was not requisite at 
one time, has become requisite at a suosequent 
period. I do not make this remark because ths 
bill before the Senate is the same as the bill which 
was passed then; I advert to it only to show ths 
necessity for a change which then existed, and ths 
fact that, long antecedent to the passage of the bill 
of 1801, the defects of the system as it now ex- 
ists, had been repeatedly noticed, and the neces- 
sity for a change acknowledged and admitted. If 
you will read that debate, you will find that ths 
errors and the evils of the system, were pointed 
out to an extreme extent; but the great objection 
to the bill of 1801, was, that it was not necessary^ 
because the business of the country did not then 
require so extended an organization. I admits 
that the same argument was used then which is 
used now, that making the judges ride the circuits 
would tend to popularize the court. That, how- 
ever, was only an incidental argument, >ind not 
pressed. The principal one was on the constitu- 
tional question. 

Since that time, you have been obliged td alter 
your judiciary system repeatedly. Congress found 
as the country expanded, that difficulties grew 
upon them. The act of 1801 was repealed, but 
they were obliged to alter the orsanization, par- 
tially, in the subsequent April. Since then tney 
have been compelled, at two different times, to in- 
crease the number of Judges of the Supreme 
Court. They were increased from six to seven, 
I think, in 1807, and subsequently fron^ seven to 
nine; and if you adhere to that system, you will 
be obliged to increase them from nine to sixteen or 
twenty. With such a number, the court will 
cease to be a judicial body, and dissensions of 
opinion will impair both its utility and its w^ighl 
with the country. I presume no Senator contcm- 
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pUtet an inereaf • of tbt judgM of that oourt» ytt 
there MemB no alternatire, between ttteh increase 
and the plan of the committee. Congrese was 
obliged, m consequence of the pressure of busi- 
ness, as early as 1844, to authorize each judge to 
abandon the performance of circuit court duties 
during one term in the year. The effect of that 
Is, that appeals from the district to the circuit 
oourt can only be heard annually* though the de- 
eision is not then final. That operates as a delay 
of Justice in erery Slate in the union. 

1 corns now, sir, to the plan proposed as a sub- 
stitute by the Senator from Illinois, [Mr. Dono- 
ULt,] which I hare said I consider impracticable. 
Allow me to adrert to it as briefly as I can, for I 
am sensible I have taxed the patience of the Senate 
ahready, in a speech which I hare not been able 
to prepare and condense to my own satisfactbn. 
Serious indisposition, accompahied with some 
ferer and consequent disinclination to mental ex- 
ortion, hare prevented me from giring mv thoughts 
to the subject to the extent I desired, Wore ad* 
dressing the Senate. To avoid delay, badly 
anrangM as my remarks ha?e been, I hare felt it 
myduty to submit them. 

The plan of the honorable Senator from Illi- 
nois, in order to preserve the feature of the Su- 
preme Court Judees acting as circuit judges^- 
Bungling among Uie people and with the bar, to 
acquire a knowledre of the local practice and 
nsages-*for that is the avowed object — is that jrou 
ahtM lessen their labors on the circuits, by giving 
to the district courts the entire powers which now 
belong to the circuit courts, and constituting an 
intermediate appellate court, consisting of the 
judges of the district courts in each circuit with 
one of the Judges of the Supreme Court sitting as 
an associate, luid presiding when he is present; 
and further that the Supreme Court Judges riiall 
be so arrang^ed that they shall, in the progress of 
nine years, visit each of the circuits. He provides 
for nine judges, who are to visit each circuit every 
nine years to acquire this knowledge. 

Mr. President, as regards any acquisition of 
knowledge of practice, it will be obeerved that 
no original jurisdiction is given to this appellate 
court. The judge will then sit in th^ appellate 
court to hear causes upon the record, precisely as 
he would do in the Supreme Court at Washinr- 
flon. Gtuestions of practice do not come uj) on the 
record; questions of pleading may; questions of 
fieht do; but questions of practice are notgrounds 
of error. Then he can acquire no knowledge of 
practice by sitting once a year in the appellate 
court. Will he mingle with the people? It will 
be a mere court of law, in which the people will 
not be in attendance. There' will be no jury 
trials, and none of that communion with the 
people which arises out of jury trials. Then, if 
ke neither mingles with the people, nor obtains a 
knowledge of practice, in what consists the benefit 
of his attendance? That he may mingle with 
the members of the bar in each circuit once in 
nine years — probably, twice in his whole judicial 
career. He will not be able to stay more than a 
month on the circuit, or else he cannot return from 
distant circuits in time for the performance of his 
duties here. In what respect, then, is this more 
than a nominal attempt to connect the Supreme 
Judges with the circuits, when, in point of fact, 
k disables them partially from the performance of | 



thdr more important duties ? Is it really attaining 
the reeult at which the honorable Senator aims! 

According to my observation, it will be a ne* 
cessary consequence, from the institutions of our 
country, the organisation of a separate bar in 
each Sti^, and the magnitude of the causes which 
are litigated in the Supreme Court, that you will 
have a constant increase of barristers there, from 
all quarters of the Union; and that sitting in ths 
Supreme Court a judge will become just as wsll 
acquainted, and just as familiar with the tespect- 
able, the able, the intelligent, and the leading mem* 
bers of the bar of each State, as he would if hs 
presided in the proposed appellate courts. 

It is certainly desirable that the portion of the 
bar of each State to which I have alluded, should 
be brought into such connection with all the Judges 
of the Supreme Court so as to appreciate their 
impartiality and ability. An able and impartial 
court elevates the bar, and a bar of high character 
has an equally benefiiual influence upon the bench. 
You will find, however, that in each succeeding 
year the natund love of reputation will tempt the 
better members of the profession, from the differ- 
ent States of the Union, in causes which come 
from their own States, to appear in the Suprems 
Court for the purpose of advocating them. That 
will bring them fully into contact with the court. 
It will attain the object of the honorable Senator 
from Illinois quite as effectuallv, as regards that 
portion of the profession with wnich he can desire 
the court should mingle, without over- working the 
judges, or interfering with their performance of 
vastly more important duties. 

Again, is not this substitute impracticable on 
other grounds? It proposes to hold an appellate 
court, for appeals from all the district courts in a 
circuit, in but one place in the circuit, and but once 
a year. Will the honorable Senator tell me that 
the States in which those districts exist would be 
satisfied that appeals should be taken from their 
courts to another local court, situated in another 
State? Will he tell me that the bar of each of 
thoee districts in the respective States would not 
feel that it was a gross injustice to them that ths 
causes in which they were concerned in the court 
below should be transfrrred to another State, to 
be tried in a local tribunal? When a case comes 
into the Supreme Court at Washington, it is re- 
garded as the court of the Union. There is no 
cause for State jealousir, no feeling that the rights 
of a Stale are infringea, as there would be ifap- 
peals were taken to a local court in one State at 
the expense of others. Yet such must be the re- 
sult of the system proposed by the Senator from 
Illinois. I think the nonorable Senator himself 
will be satisfied, on reflection, that the organiza- 
tion he contemplates would lead to a state of feel- 
ing which would inevitably defeat its benefits. For 
instance, suppose the States of Pennsylvania and 
New Jersey to be placed in the same drcuiL 
Pennsylvania hastwoUfkited States district courts. 
If you establish one appellate court, as the Sena- 
tor from Illinois proposes, in the circuit composed 
of those States, all tne appeals must go from the 
district courts in those States to one place, say ths 
city of Philadelphia. Do you imagine there would 
be no jealousy on the part of the lawyers in the 
western part of Pennsylvania that their appeals 
should be carried to another part of the same 
State? Do you believe that it would not be felt as 
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^rieTance in New Jersey that appeals from that 
ate should be carried to a local tribunal in the 
^y of Philadelphia, instead of a national tribunal ? 
r, rely upon it| practically it would be impossi- 
e to carry out such a system. It would be un- 
it to the bar, because the appeals in such cases 
3uld be for smaller sums than to the Supreme 
>urt; and the result would necessarily tend to 
ncentrate the emoluments in the hands of that 
jrt of the profession who resided in the place 
bere the local appellate court was held, to the 
iclusion of practitioners in the States where the 
itrict courts are held from whose judgment ap- 
als would be taken. This is one of the defects 
the proposed substitute, and one which would be 
and difficult to obviate in practice as creatine a 
istile feeling, a feeling of jealousy among differ- 
t States, and the bars of different States, and 
erating unjustly upon the members of those 

TS. 

There is yet another objection to the substitute 
the honorable Senator from Illinois. It would 
absolutely impracticable for many district 
dges of the United States to perform the duties 
both district and circuit judges within their dis- 
cts, even without sitting in the appellate court. 
;hink the honorable Senators from Massachu- 
tts would tell you that in Boston it could not be 
>ne. I am sure the honorable Senators from 
ew York will tell you that, in New York, it 
)uld be absolutely impracticable. There the 
strict judge even now, is unable, of himself, to 
t through with the business of the district court, 
you also confer on him the jurisdiction of Uie 
'cuit court, you could not expect a decision in the 
Bt instance, from which an appeal could be 
Icen, until years after the suit was brought. In 
innsylvania the same evil would exist, though 
a less degree. It would also apply to the Uni- 
1 States courts in Baltimore, in New Orleans, 
d perhaps in other places. In those quarters of 
e country, where the large commercial cities 
ist, it would overwhelm the district courts, or 
»u would h^ve to organize another court of ori- 
oal jurisdiction, if you throw the circuit court 
ities upon the hands of the district judge, in 
dition to his own proper duties, and also require 
m to ait in the appellate court. This objection 
)ne to the system would seem to render it im- 
acticable. 

Further, sir, on the question of delay, regard 
e effect. The Senator from Illinois proposes to 
ve, in each circuit, an appellate court, composed 
all the iudges of the district courts of the cir- 
it, together with a Judge of the Supreme Court, 
each State of this Union, there is at least one 
sited States district judge; in some States there 
e two such judges. Vou have from four to five 
Eites generally in a circuit. Then, according to 
is plan, you would have an appellate court com- 
sed of from five to seven members. Elach judge 
the court would have his own proper duties 
essing upon him, especially in the large cities, 
such an extent as to occupy all his time. How 
iquently would your appellate court adjourn for 
int of a quorum. An appeal could be taken 
this appellate court but once a year, instead of 
ice a year as to the circuit courts. Owing to 
t want of a quorum, and the fact that appeal to 
e appellate court would include all suits within 
» jurisdiction of the present circuit, as w^U as 



district courts, they would probably remain a long 
time in this intermediate appellate court, and then 
the decision would not be final. There might be 
a further appeal to the Supreme Court. Certaiplys 
if this last appeal were denied, or curtailed by in- 
creasing the sum requisite to an appeal, the peo* 
pie of the States would not be satisfied to submit 
to a local tribunal decisions upon questions of 
magnitude, without giving them the right also of 
going before the general tribunal of last resort, 
the highest tribunal of the land. The result, in 
my belief, would produce increased delay in the 
disposition of causes, even beyond that which 
now exists. « 

Agiin, sir, what would be the effect of the prob- 
able constitution of such a court, upon the charac- 
ter, standing, and weight of the Supreme Court? 
A Judge of the Supreme Court is to preside in 
these local appellate courts. You cannot prevent 
men from feeling the differences in the dignity of 
their positions. His brethren on the bench would 
naturally feel, not that he was a better man — ^for 
he might be less able — but that he occupied a 
higher position than themselves, and would per- 
haps defer too much to his opinions. On th« 
other hand, it might be, that some of them would 
be restive under the consciousness of inferior 
power, if they deemed their presiding associate 
uneaual to themselves in knowledge and capacity* 
yet rrom his position in the Supreme Court, hav* 
ing the right to revise, and perhaps the power to 
overrule, their decisions. The reesult would b« 
that in the deliberations of the appellate court, 
when differences of opinion existed ,r which would 
certainly be the case sometimes, and might occur 
not un frequently,) between the Suprem Court, 
Judge, and a majority of the district judges, they 
would overrule him in the court below; but they 
would overrule him with the knowledge, that in 
the superior tribunal, with predetermined opin- 
ions, and his pride of opinion enlisted, their 
decision would come before him for revision. Sup- 
pose such a decision should be reversed by tha 
Supreme Court. Is it in human nature to expect 
that the judges so overruled would not [be apt to 
defend their own opinion, and the soundness of 
that opinion, against the decision of the Supreme 
Court ? Have we not all sufficient experience of 
humanity to know, that though a man may com- 
mence on the line of defense, yet where pride of 
opinion comes in question, he is but too apt to 
shift his ground, become an aggressor, and ques- 
tion the capacity, if not the motives, of the tri- 
bunal by which his decision has been overruled* 
I ask then, if a court so constituted, would not 
more probably, (supposing the judges of our dis- 
trict courts to be, hsmost of them I doubt not are* 
able men,) produce a state of feeling and conse- 
quent criticism, and comment, on the reversal of 
their decisions, which would tend to undermine 
public confidence in the Supreme Court, far more 
than under any other system which could possi- 
bly be devised? 

Sir, the plan of the honorable Senator from 
Illinois, from the character of the appellate courts 
which it proposes to organize, is also open to the 
objection which I have stated to the present STfl* 
tem, on the score of possible bias, m a higher 
degree, because there is much less probability of a 
collision of opinion between the Supreme Court 
Judge and a single judge of a district courts as our 
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circuit courts are now organized, than there would 
be between the laine judge and his associates in a 
court composed of four or six associates, who 
were men of intelligence and capacity; and more 
especially on questions with which they might be 
more familiar than the judge who, under this 
rotary system, would preside at distant intervals 
Ofer their deliberations. 

1 submit that, if a fatal blow could be struck at 
the Supreme Coart of the United States, it would 
be done by the organization of such appellate tri- 
bunals, with an appeal to the Supreme Court, as 
ire constituted by the amendment offered as a 
substitute by the honorable Senator from Illinois. 
I have endeavored previously to show that, by 
that substitute, even the objects which that Senator 
seeks to attain will not be attained. Of course 
the Supreme Court Judge learns nothine of prac- 
tice by sitting in an appellate court. According 
to the Senator's plan, ne cannot minffle among 
the people, because there will be no trials by jury 
in these appellate courts. In point of fact, the 
Supreme Court Judge will literally learn in such 
an appellate court nothing more than he now 
learns in the Supreme Court, in Washington; but 
he will be liable to come in collision with the opin- 
^ ions of the local judges, and he alone, and not 
' they, may sit in error for the purpose of revising 
those opinions upon which tne collision arises. 
With that exception, his duties, and the mode of 
their performance, will be the same in Washing- 
ton as in an intermediate appellate court as pro- 
posed. He decides upon the face of the record in 
either court. What advantage, then, can accrue 
from such a system? The effect will be, if you 
require the judges to travel on the circuits, that 
you deprive them of the opportunity for study 
Quring the time (and it will be no short period) 
consumed in traveling. You absolutely deny 
them everything like relaxation or domestic com- 
fort, and you embarrass and retard the adminis- 
tration of justice in the court of highest junsdic< 
tion and last resort. 

I repeat the expression of the opinion confi- 
dently entertained, that your judges cannot pre- 
serve the Supreme Court in the public esteem and 
confidence, by any other means than the wisdom 
and learning, and impartiality, which the decisions 
of that court may exhibit. As long as you select 
proper men for the bench, and select them from 
different quarters of the country, the commanding 
influence of public virtue, of learning, of ability, 
and of impartiality, will have its due effect upon 
•n intelligent people, and will secure the standing 
of Uiat court, so that it will retain the appellation 
which it has heretofore received, "the sheet- 
anchor of the Federal Union." 

Are not the Judges of the Supreme Court now 
overworked ? They sit here for more than three 
months in each year; and in every alternate year 
they sit for five or six months. Do gentlemen 
■uppose that it is merely by sitting in court for 
four hours per day, and hearing the arguments of 
counsel, the iudge is enabled to decide the cause? 
Do they not know that each cause requires inves- 
tigation, and that, for a due investigation, a judge 
must not only have the general learning and read- 
ing to be acquired only by years of toil; but he 
must read also for the particular case, and if he 
means to decide rightly he must examine the lead- 
ing aathorities wmch are pressed upon his atten- 



tion. Look, then, to the extent of labor encoun- 
tered. Are they not continuously in session here, 
or on the circuits ? They can allow themselves no 
holiday. When they leave this city, are you to 
give them no relaxation ? Do you expect that 
the human mind, working day after day continu- 
ously, not upon the same case, but on the same 
general subject and same principles,will not become 
impaired, and give way sooner, and have a less 
vigorous action, than if a reasonable time were 
allowed for its relaxation in literary pursuits, or in 
any other occupation which accorded with the tem- 
perament and inclinations of the individual? I 
§ resume few Senators doubt that the Judges of our 
upreme Court are overworked, and yet with all 
their work, they are unable to dispose of more than 
half the cases on their calendar at the single term of 
the court; even when they sit until the month of 
March, and adjourn to the Ist of April, and then 
sit again through April, May, and part of June. 
Even with that extent of labor, besides their duties 
on the circuit, as the business has stood for the 
last six or seven years, such has been the course 
of events; and the difficulty will increase, unless 
we provide some relief. 

Can it, Mr. President, be answered that they 
should dispose of their business more rapidly by 
curtailing the privilege of being heard ? When- 
ever the time shall come that causes in courts of 
justice of last resort, where great interests and 
great principles are at stake, are decided without 
allowing a full hearing to each side, you may 
denominate tit the administration of justice, but it 
will be but Turkish justice; a decision without a 
hearing; and of the two, I think the evil is almost, 
if not quite, as great, to decide without a hearing 
as to hear without deciding. The latter denies a 
remedy, the former perpetrates a wrong. The 
length of time to which counsel are necessarily 
limited in the Supreme Court, in the discussion of 
causes, is the shortest which the judges felt they 
could fix, and even that limit in a great variety of 
cases, in the exercise of their discretion they are 
obliged to abandon from the complexity of the 
cases, the number of questions which arise in 
their discussion, and the magnitude of the inter- 
ests involved. 

Sir, I hope the time will never come in this 
country — I am very sure that when it does come 
ours will no longer be a free country — when the 
rightfl of its citizens are ^na% adjudged without a 
full hearing, under the affectation of dispatch of 
business, and the prompt dispensation of justice. 
I would rather, in reference to the administration 
of justice, as in reference to the freedom of the 
press, see some abuse of the privilege, than havQ 
the right of the suitor to be heard by his counsel, 
curtailed to such an extent as to encounter the 
hazard of arbitrary decisions. 

Mr. President, I have consumed more time than 
I intended or anticipated in this debate, and the 
views which I have suggested have been expressed 
in a more desultory manner than I could have 
wished. My excuse is, indisposition from th^ 
commencement of the session, which unfitted me 
for mental labor and condensation of my thoughts. 
The convictions of my own mind are clear as to 
the correctness of those views, and my regret is, 
that 1 have not the power to enforce them with an 
ability commensurate with the importance of the 
measure under discussion. 
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VINDICATION. 



Mr. BAYARD said : Mr. PrMidtat, stnee 1 haTe 
been a member of the Senatof under no eiroam- 
•tantee have I had occasion to ask the indulgence 
of the body for the purpose of remarks upon any 
iolject having a personal relation to myself; but 
I feel authoriBed to ask that indulgence now, both 
from my position as a Senator from the State of 
Delaware, and a sense of duty to the memory of 
a parent who has left no andistinguished name in 
his country's annals. 

My purpose is, by a succinct statement of fiicts, 
and the suomission of documents sustaining that 
statement, to repel and refute two utterly ground- 
less aspersions upon the memory of my father, 
(the late James A. Bayard, of Delaware,) con- 
tained in tha " Anas*' of Thomas Jefferson, as 
published under ths authority of Congress. A 
^ oopy of ^ works of Mr. Jefferson was delivered 
to me, as a member of the Senate, at the com* 
neneement of the present session; and, in running 
over them, r found that two charg^es, reflecting 
«pon th« character of my father, which were pub- 
lished in tht first edition of Mr. Jefferson's works, 
were retainad in th* edition published by the au- 
thority of Coogress. In a note, at page 67, of the 
ninth vohime, the editor assigns the reasons why 
Ke*<did not feel at liberty" to exclude, what he 
diuoBimates **tha celebrated Anas*' from the 

EbycatMm. I mean to imply no censure upon 
n for retaining them, though I might have ar- 
rived at « different conclusion; andl doubt not 
that he ekerdsedc an honest discretion. But the 
rtrr fket that, in Uiis publieatien made under the 
iinthority of Congress the two charges to which 
I allude, Aoii^h previously refuted, have been 
retained without the slightest notiee of that reci- 
tation, renders it more appropriate— Indeed, im- 
peeative— that I fthould thus piiiblicly repel any 



contained in that puMication aspersing 
the eharaoter of one of the most distmguished citi- 
tenedf my Stete, and of a father around whose 
.memory. my best itffections are clustered; whose, 
■iiinliss eharaeter afibrds some eonselation to hin 
^hihfaren fer his early death. 
Mr.'Prfttdsiit, wm tht fint, p«bli0Cti«it of tlMJ 



L. 



woiks of Mr. Jefferson was made, in 1890, my 
friend and colleague, who had just entered the 
Senate of the United States, having his attention 
attracted to ene of the misrepresentations con« 
tained in these ** Anas,*' with a promptitude and 
sincerity, and depth of feeling, which i can never 
forget, called the attention to the passage of two 
Senators (then most fortunately members of this 
body) on whose alleged authority Uns misrepre- 
sentation is founded, and it was then, by tneir 
testimony, publicly refuted. 

The second misrepresentation, however, escaped 
his notice, but the publication of what had occur- 
red in the Senate, brought the writings of Mr. 
Jefferson, for the first time, within the knowledge 
of my brother, Richard H. Bayard, (one of my 
pred^essors in this body) and myself. 

We found the second misrepresentation in an- 
other part of the «*Anas," and, subsequentlv, 
after months of inquiries, were enabled to obtam 
documentary testimony utterly demolishing both 
these aspersions upon our fiither's memory. 

We published thk testimony in December, 
1830, in a newspaper in Philadelphia, and also, in 
pami>hlet; but suck a mode of refutation beine of 
a perishable nature/ and the works of Mr. Jeffe^* 
son having been republished under the authority 
of Coneress, it is requisite that the refutation 
should be made in a more public and more endur- 
incform. 

The first charge will be found in the ninth vol- 
ume of the congressional edition of Mr. Jeffer* 
son's worits, page 202. 

It is in these words: 

«JMruarv 19, 1801.— Edward LIviBgBton telto me that 
Bayard applied to-day, or last night, to Geoeral Samael 
Smith, and lepreaented to bim the expediency of hit com- 
ing ever to the Btatea who vote for Borr; that Hiera was 
nothing in the way xtf appointment which he might not 
command, and partieolarly mentioned the Secremrjrahipor 
the Navy. Bmith asked him if he waa authorised to malce 
the offer. He said he wai authorised. Bmith told this to 
UfiagMoB aad to W, G. Nicholaa, who oonflnM It lo me.» 

In answer to this charge, I shall first read the 
remarks in the Senate at the time my eoUaague 
brought k to tlM notice ^(Umm.J^uik nod 
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LWineston; then the deposition of my father made 
in 1805, in a suit for libel brought by Aaron Burr, 
against James Cheetham, and a letter written by 
him to General Hamilton, on the 7th of January, 
1801. I shall also refer to a letter from Colonel 
Burr to General Smith, a copy of which is gi^en 
in the deposition of General Smith in the case of 
James Gillespie against Abraham Smith, which 
deposition I shall read hereafter in refutation of 
the second charge made by Mr. Jefferson. 

REMARKS IK THE SENATE. 

" Tbe Senate resumed tbe consideration oftbe resolotion 
moved by Mr. Foot respecting surveys or the public lands. 

<< Mr. Benton b^inf entitled to the floor — 

" Mr. Clayton raid, that be desired the permission of 
the Senator from Missouri, [Mr. Bbnton,] who was enti- 
tled to the floor, to call the auention of two of the honor- 
able members of this body, Mr. Smitb, of Maryland, and 
Mr. Livingston, o( Louisiana, to a passage in a book which 
had been cited in this debate by the Senator from South Car- 
olina, [Mr. Hatnb,] as authoiity on another subject. He did 
not rise for the purpose of discussing the resolution itself. 
In the wide range of the debate here, the northeastern and 
southern sections of the country had been arrayed against 
each other, lie listened to the discussion without any in- 
tention of participating in it, while the State which he had 
the honor in part to represent, bad escaped unscathed by 
the controversy. Though favorable to the tesolution, as a 
mere proposition to inquire, he felt but little interest in such 
contentions between the North and South ; and his only 
desire in relation to that subject, was, that the warmth of 
the discussion might have no tendency to alienate one por- 
tion of the country from the other. But his attention bad 
been called by a number of members of this House, to a 
passage in the same book, another part of which had been 
referred to by the Senator from South Carolina. That 
passage charged an illustrioas statesman, who formerly 
occupied the seat of a Senator here, and whose memory 
and fame were dear to himself and to the peofrie he repre- 
sented, with atrocious corruption, of which, he was con- 
vinced that great and good man could never have been 
guilty ; and as the witnesses referred to in the book itself 
were present, and ready to give testinK>ny to set the charge 
at rest; be hoped he should be pardoned for referring to the 
obtectional passage in their presence. 

" He then read, from the fourth volume of JefTerson's 
Memoirs, page 515, (the same volume which bad been 
brought into the Senate by General Hay tie,) the following 
passage: 

**' February the 12^4, 1801.— Edward Livingston tells me 
that Bayard applied to-day, or list night, to General Sam- 
uel Smith, and represented to him the expediency of coming 
over to the States who vote for Burr ; that there was noth- 
ing in the way of appointment which he might not com- 
mand, and particularly mentioned the Secretaryship of the 
Navy. Smith asked him if he was authorized to make the 
offer. He said he was authorized. Smith told this to Liv- 
ingston, and to W. C. Nicholas, who confirms It to me,* fcc. 

« He then called upon the Senators from Maryland and 
Louisiana, referred to in this passage, to disprove tbe state- 
ment here made. 

*< Mr. Smith, of Maryland, rose and said, that he had 
read the paragraph before he came here to- day, and was, 
therefore, aware of its import. He had not the most distant 
recollection that Mr. Bayard had ever made such a prop- 
osition to him. Mr. Bayard, said he, and myself, though 
politically opposed, were intimate personal friends, and he 
was an honorable man. Of all men Mr. Bayard would 
have been the last to make such a proposition to any man ; 
and I am confident that he had too much respect for me, to 
have made it, under any circumstances. I never received 
from any man any such proposition. 

" Mr. Livingston, of Louisiana, said that, as to the pre- 
cise question which had been put to him by the Senator 
from Delaware, he must say, that having taxed his recol- 
lection, as far as it could be on so remote a transaction, he 
had no remembrance of it." 

DEPOSITIOK OF J. A. BATARD. 

The deposition of James A. Bayard, sworn and examined 

on the twenty day of—, in the year of our Lord 

one thousand eight hundred and five, at Wilmington, in 
the State of Delaware, hy virtue of a commission issu- 
ing out of tbe supreme court of judicature in the State of 
New York, to John Vaughan, directed for the examina 



tioR of the said James A. Bayard, in a cause there de' 
pending between Aaron Burr, plaintiff, and Jamet Cheet- 
ham, defendant, on the part and behalf of the defendant 
1st. To the first interrogatory this deponent answers and 
says: As a member oftbe House of Representatives 1 paid 
a visit of ceremony to the plaintiff on the 4th of March, in 
the year one thousand eight hundred and one. and was in- 
troduced to him. I had no acquaintance witn him before 
that period. I had no knowledge oftbe defendant but what 
was derived from his general reputation before the last ses- 
sion of Congress, when a personal acquaintance com- 
menced upon my becoming a member of the Senate. 

9d. To the second interrogatory this deponent saith : 1 
was. 

3d. To the third interrogatory this deponent saith : There 
was an equality of electoral votes fbr Mr. Jefferson and 
Mr. Burr, and the choice of one of them did, of conse- 
quence, devolve on the House of Representatives. 

4th. To the fourth interrogatory this deponent saith : The 
Bouse, resolved into States, balloted for a President a 
nomber of tImes-Hhe exact number is not at present in my 
recollection— before a choice was made. The frequency 
of balloting was occasioned by the preference given by the 
Federal side of the House to Mr. Burr. With tbe exceptioa 
of Mr. Huger, of South Carolina, I recollect no Federal 
member, who did not concur in the general course of bal- 
loting for Mr. Burr. I cannot name each member. The 
Federal members, at that time, composed a majority oftbe 
House, though not of the States. Their names can be 
ascertained by the Journals of the House of Represent- 
atives. 

5th. To the fifth interrogatory this deponent vaitb: I 
know of no measures but those of argument and persaasion 
which were used to secore the election of Mr. Burr to the 
Presidency. Several gentlemen oftbe Federal party doubted 
the practicability of electing Mr. Burr, and the policy of 
attempting it. Before tlie election came on, there were 
several nseeiings of the party to consider the subfett. It was 
frequently debated; and most of the gentlemen who had 
adopted a decided opinion in favor of hia election, employed 
their influence and address to convince those who doubted, 
of the propriety oftbe measure. I cannot tell whether Mr. 
Burr was acquainted with what passed at our meetings. 
But f neither knew nor heard of any letter being written 
to him on the subject. He never informed me, nor have I 
reason to believe, further than inference from the open pro- 
fessions, and public course pursued by the Federal party, 
that he was apprised that an attempt would be made to 
secure his election. 

6th. To the sixth interrogatory the deponent saith : Mr. 
Burr, or any person on bis behalf, never did communicate 
to me, in writing or otherwise, nor to any other persons of 
which I have any knowledge, that any measures had beeo 
suggested, or would be pursued, to secure his election. 
Preceding the day of the election, in the course of the 
iiession, the Federal members of Congress had a number of 
general meetings, the professed and sole purpose of which 
was to consider the propriety of giving their support to 
the election of Mr. Burr. The general sentiment of the 
party was strongly in his favor. Mr. Huger, I think, could 
not be brought to vote for him. Mr. Craik and Mr. Baer, 
of Maryland, and myself y toere those who acfuUectd wUk 
the greatest di0iculty and hnitation. I did not believe Mr* 
Burr could be elected, and thought it vain to make the at- 
tempt. But I was chiefly influenced by the current of pub- 
lic sentiment,^ which 1 thought it nevher safe nor politic 
to counteract. It was, however, determined by the party 
without consulting Mr. Burr, to make the experiment, 
whether he could be elected. Mr. Ogden never was author- 
ized nor requested by me, not' any member of the House, 
to my knowledge, to call upon Mr. Burr, and to make any 
propositions to him of any kind or nature. I remember 
Mr. Oinlen's being at Washington, while the election was 
depending. I spent one or two evenings in his company 
at Stiller's hotel, in small parties, and we recalled an ac- 
quaintance of very eariy lire, which bad been suspended 
by a separation of eighteen or twenty years. I spent not a 
momeiH with Mr. Ogden in private. It was reported that 
he was an agent for Mr. Burr, or it was understood that hi 
was in possession of declarations of Mr. Burr, that ha 
would serve as President if elected. I never questioned 
him on the subject. Although I considered Mr. Burr per^ 
sonally better qualified to fill the ofllce of President than 
Mr. Jefferson, yet for a reason above sogrested, I folt no 
anxiety for his election, and I presumed if Mr. Ogden came 
on any errand fW)m Mr. Burr, or was desirous of making 
any disclosure relative to his election, he would do it witl»- 
out any application from me. But Mr. Ogden or any other 
person never did make any communication to me fhMki ttU« 
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Burr, nor do I remember having any con venation with him 
relative to the election. / never had any eommunieation 
directly or indirectly with Mr. Burr in relation to hi* elec- 
tion to tho Pre$idency. I wa$ one of thote who thought 
from the beginning that the election of Mr. Burr wasnotprae- 
tieable. The $entiment t^a* freely and openly expressed. 
1 remember it was generally said by those who wished a 

Eifseverance in the opposition to Mr. Jefferson, that several 
emocratic States were more disposed to vote Tor Mr. Burr 
than for Mr. Jeffer^n. That out of complaisance to the 
known intention of the party they would vote a decent 
length of time for Mr. Jefferson, and as soon as they could 
excuse tbtmselves by the imperious situation of affairs, 
would give their votes for Mr. Burr, the man they really 

Keferred. The States relied upon for this change were 
ew York, New Jersey, Vermont, and Tennessee. I never 
however, understood that any assurance to this effect came 
ftom Mr. Burr. Early in the election it was reported that 
Mr. Edward Livingston, the Representative of the city of 
New York, was the confidential agent of Mr. Burr, and 
that Mr. Burr had committed himself entirely to the dis- 
cretion of Mr. Livingston, having agreed to adopt all bis 
acts. I took an occasion to sound Mr. Livingston on the 
subject, and intimated that, having it in my power to term- 
inate the contest, I should do so, unless he could give me 
some assurance that we might calculate upon a change in 
the votes of some of the members of his party. Mr. Liv- 
iofston Mated that he felt no great concern as to the event 
of the election, but he disclaimed any agency from Mr. 
Burr, or any connection with him on the subject, and any 
knowledge of Mr. Burr's designing to cooperate in support 
of bis election. 

7tb. The deponent answering thai part of the seventh 
Interrogatory, which relates to letters received from the late 
Alexander Hamilron, says: I did receive, in the course 
of the winter of 1801, several letters from General Hamil- 
ton upon the subject of the election, but the name of David 
A. Ogden is not mentioned in any of them. The general 
desisn and effect of these letters was to persuade me to vote 
for Mr. Jefferson, and not for Mr. Burr. The letters con- 
tain very strong reasons and a very earnest opinion against 
tbe election of Mr. Burr. In answer to the residue of the 
Mme interrogatory, the deponent saith : I repeat that J 
know of no means used to promote the election of Mr. 
Burr, but persuasion. I am wholly ignorant of what the 

Eaintiff was apprized of in relation to the election, as I 
td no communication with him, directly or indirectly ; and 
as to the expectation of a ohange of votes from Mr. Jeffer- 
son to Mr. Burr, I never knew of a better ground for it than 
tbe opinions and calculations of a number of members. 

8th. In answer to the eighth interrogatory, the deponent 
saith : I know of nothing which, in my opinion, can be of 
•ervice to the defendant in the cause. 
To tlie inu^rrogatory on the part of the plaintiff, the de- 

Ement answers : Having yielded with Messrs. Craik and 
aer, of Maryland, to the strong desire of the great body of 
tbe party with whom we uitually acted, and agreed to vote 
for Mr. Burr, and those gentlemen and myself being gov- 
erned by the same views and motives, we pledged ourselves 
to each other to pursue the same line of conduct, and act 
together. We felt that tome conceseion was due to the 
judgment of a great majority of our political friends, who 
differed from us in opinion, but we determined that no con- 
sideration should make us lose sight for a moment of the 
necessity of a President being chosen. We therefore re- 
iolved that as soon as it was fairly ascertained that Mr. 
Burr could not be elected, to give our votes to Mr. Jefferson. 
General Morris, of Vermont, shortly after acceded to this 
arrangement. The result of the ballot of the States had 
uniformly been eight Sutes for Mr. Jefferson, six for Mr. 
Burr, and two divided. Mr. Jefferson wanted the vote of 
one State only ; those three gentlemen belonged to the 
divided States, I held tbe vote of the State of Delaware ; 
It was therefore in the power of either of us to terminate 
the election. Those gentlemen knowing the strong inter- 
eat of nnr State to have a President, and knowing tbe sin- 
eerity of my determination to make one, left it to me to fix 
the time when the opposition should cease, and to make 
terms, if any could be accomplished, with the friends of 
Mr. Jefferson. I took pains to disclose tliis state of things 
In such a manner, thai it might be known to tbe friends 
of Mr. Burr, and to tho^ gentlemen who were believed 
to be most disposed to change their votes in his favor. 
I repeatedly stated to many gentlemen with whom I was 
acting, that it was a vain thing to protract the election, 
•a it had become manifest that Mr. Burr would not assist 
Of; and, aa we could do nothing without his aid, I 
expected, under these circumstances, if there were any 
iMeat engines at work in Mr. Burr 'a fovor, the plan of 



operatlona would be dlaclosed to me. But, although I had 
the power, and threatened to terminate tbe election, I had 
not even an intimation from any friend of Mr. Burr's, that 
it would be desirable to them to protract it. I never did 
discover that Mr. Burr used the least influence to promote 
the object we had in view. And being completely per- 
suaded that Mr. Burr would not codperate with us, I de- 
termined to end tbe contest by voting for Mr. Jefferson. I 
publicly announced the intention which I designed to carry 
into effect tbe next day. In tbe morning of the day there 
was a general meeting of the party, where it was generally 
admitted that Mr. Burr could not be elected; but some 
thought it was better to persist in our vote, and to go with- 
out a President rather than to elect Mr. Jefferson. The 
greater number, however, wished the election terminated, 
and a President made ; and, in the course of the day, the 
manner was settled, whicfa was aAerwards adopted, to end 
tbe business. 

Mr. Burr, probably, raigb t have put an end sooner to tbe 
election by coming forward and declaring that he would 
not serve, if chosen ; but I have no reason to believe, and 
never did think, that he interfered, even to the point of 
personal influence, to obstruct the election of Mr. Jefferson, 
or to promote his own. 

LETTER FROM J. ▲. BATARD TO ▲. HAMILTOK. 

WASHiwaTON, 7th January f 1801. 
Dear Sir: I have been but a few days in this city, but 
since my arrival have had the pleasure to receive the letter 
which you did ma the honor to write on the 27th ultimo. I 
am fully sensible of the great importance of the subject to 
which it relates, and am, therefore, extremely obliged by 
tbe information you have been ao good as to communicate. 

It is considered that, at least in the first instance, Georgia, 
North Carolina, Virginia, Tennessee, Kentucky, Pennsyl- 
vania, New Jersey, and New York, will vote for Mr. Jef- 
ferson. It is probable that Maryland and Vermont will be 
divided. It is, therefore, counted that, upon the first ballot, 
ii would be possible to give to Mr. Burr six votes. It ia 
calculated, however, and strongly insisted by some gentle- 
men, that a persevering opposition to Mr. Jefferson would 
bring over New York, New Jersey, and Maryland. What 
is 'the probability relative to New York? Your meana 
enable you to form the most correct opinion. As to New 
Jersey and Maryland, it would depend on Mr. Lynn, of the 
former, and Mr. Dent, of the latter State. 

I assure you sir, there appears to be a strong inclination 
in a majority of the Federal party to support Mr. Burr. 
The current has already acquired ctmsiderable force, and 
is manifestly increasing. The vote which the representa- 
tion of a State enables me to give, would decide the ques- 
tion in favor of Mr. Jefferson. At present, I am by no 
means decided as to the object of preference. If the Fed- 
eral party should take up Mr. Burr, I ought certainly to be 
impressed with the mo.-t undoubting conviction before I 
separated myself firom them. I cannot, however, deny 
that there are strong eonsideratious which give a preference 
to Mr. Jefferson. The subject admits of many and very 
doubtful views, and before I resolve on the part I shall take, 
I will await the approach of the crisis which may probably 
bring with it circumstances decisive of the event. 

The Federal party meet on Friday for tlie purpose of 
forming a resolution as to their line of conduct. I have 
not the least doubt of their agreeing to support Burr. 

Their determination vnll not Hud me^for though it might 
eoH me a painful struggle to disappoint the views and wishet 
of many gentlemen with whom I have been acaistomed to 
aef , yet the magnitude of the subject forbids the sacrifice of 
a strong conviction. 1 cannot answer for the coherence of 
my letter, as 1 have undertaken to write to you from the 
Chamber of Representatives with an attention divided by 
the debate which occupies Ibe House. 1 have not con- 
lidered myself at liberty to show your letter to any one, • 
though I think it would be servicr^able, if you could trust 
my discretion in the communication of it. 

I am, with great consideration, your very obedient ser- 
vant, JAMES A. BAYARD. 

Hon. Alexandbr Hamilton. 

It will be ptTctived, Mr. President, that the 
cbarg^e which Mr. Jefferson has recorded is, in its 
offensive character, this: That my father attempted 
to corrupt General Samuel Smith, of Maryland, 
by offering to purchase his support of Mr. Burr» 
by the promise of such office as he might desire, 
designating, esoeciallv. the Secretaryship of the 



Navy, and farther, that my father stated he wa» 
authorized ta make the oner. It must be borne 
in mind, that General Smith was, at the time of 
the election of 1801, a Representative from Mary- 
land, and that the vote of Maryland was equally 
divided. 

The denial of Mr. Jefferson's own witness, 
General Smith, is broad and un()ualified, and Mr. 
Edward Livingston , who is cited as a witness 
that Smith made a similar statement to him, denies 
all remembrance of it. 

As to the truth or falsity of the charge, Mr. 
Livingston is not alleged to have had any per- 
sonal knowled|;e. 

The deposition of my father, in the case of 
Mr. Burr va, Cheetham, proves that he had not 
even a personal acquaintance with Colonel Burr 
antecedent to the election of 1801, and no commu- 
nication with him, directly or indirectly. It fur- 
ther shows that, from the commencement of the 
Btrugf^e, as to the election, my father was op* 
posM to the determination of his party, and only 
yielded to it for a time, as ** a concession which 
was due to the judgment of a great majority of 
his political friends," and that, mainly through 
his influence, the course adopted by the Federal 
party was abandoned, and the election of Mr. 
Jefferson effected. His letter of January 7th, 
1801, written in the confidence of friendship to 
General Hamilton, confirms this conclusively. 
Further, the charge made by Mr. Jefferson in- 
volves the gross absurdity of an entire stranger to 
Colonel Burr, making an authorized offer of office 
on his behalf, with a view to the corruption of one 
of his (Burr's) intimate friends and correspond- 
ents, who had been selected by him as his proxyt 
to defeat the very object for which the alleged 
offer was made. This relation of Colonel Burr 
to Mr. Smith, appears in his letter to the latter, of 
the date of December 16, 1800, which letter was 
a matter of notoriety before the alleged converaa* 
tion between my father and General Smith, is 
stated to have occurred, having been published in 
the newspapers as «srly as December 30, 1800. 

I shall read a copy of it, as contained in General 
Smith's deposition, in my answer to the second 
charge. 

Sir, I look back with pride and pleasure to the 
course taken by my father in the election of 1801, 
and the service he rendered to his country in 
being the chief actor in its termination. 

I will not detain the Senate by reading the 
other testimony, in corroboration of that which I 
have submittea, but I desire that it may be ap- 
pended by the reporter to these remarks. I allude 
to letters from Mr. Baer, of Maryland, Mr. John 
Chew Thomas, of Pennsylvania, Mr. Jarvis, of 
Vermont, (a friend and appointee of Mr. Jefferson,) 
Joseph L, Sprague, of Massachusetts, and Judge 
Paine, of Vermont. 

Surely, sir, my father was entitled to somewhat 
more justice from a President to whose election 
he was mainly condusive, than a permanent record 
of one of those political calumnies, which wHI 
always arise during the excitement of party con- 
tests, and which should be permitted to perish 
with the excitement which gives them birth. 

The second aspersion upon my father's memory 
more offensive, and equally groundless, is in the 
following words: 
Jtffii 15j 1806.—" I did not cosuait these things to 



writing at the time, bat I do it now, becaiue, in a luit be- 
tween him (Burr) and Cheetbam, be bas had a deposition 
of Mr. Bayard taken, wbich seems to bave no relation to 
the suit, nor to any other object than to calamniate me. 
Bayard pretends to have addressed to me during the pend- 
ing of the Presidential election in 1801, throuffh General 
Samuel Smith, certain conditions on which my election 
might be obtained, and that General Smith, after conversing 
with me, gave answers from me. This is absolutely false. 
No proposition of any kind was ever made to me on that 
occasion by General Smith, nor any aflswer authorized by 
me. And this fact General Smith affirms at this moment. " 
— J«/crMn'« Warki, Congressional EdUUm, page 9109, 

I do not read the context which relates to an 
interview between Colonel Burr and Mr. Jefferson, 
some time in March, 1806— it having no relation 
to my father; but confine my quotation to that 
part which embodies the charge affecting his char- 
acter. 

The calumny involved in this charge is, that 
my father, in a deposition made by him under 
otithf falsely pretended that he had adaressed to Mr. 
Jefferson, throufi:h General Samuel Smith, pending 
the election of 1801, certain inquiries in the nature 
of conditions to which an affirmative answer had 
been received by him from General Smith. 

My evidence in reply to this charge is concln- 
sive. I now read the deposition of my father^ 
made in the case of Gillespie 98* Smith on the Ski 
of April, 1806, and that of General Smith, mado 
in the same case on the 15th of the same month. 
I read also, the fifth interrogatory, omitting tho 
others, as the d^ositions are perfectly intell^^ibU 
without them: 

FIFTH IKTERROOATORT. 

FiAb. — Do ynu or do you not know, or bave yon heard 
so that you believe, of any negotiations, bargains, or agree> 
ments in the year 1800 or 1801, after the said equality be- 
came known, and before the choice of the President, by or 
on behalf of any person, and whom, wirh the partiescalled 
Federal or ReDnbliean, or with either of them, or wiUi any 
individual or tndividnals, and whom, of either of the said 
parties, relative to the office of President of the Uni^d 
States.' If yea, declare the particulars thereof, and the 
reaaons of aucb your belief. 

DEPOSITION OF 2. A. BATARD. 
Deposition of the honorable James A. Bayard, a witnese 

produced, sworn, and examined in a cause depending in 

the supreme court of the State of New York, between 

James Gillespie, plaintiff*, and Abram Smith, defendant^ 

on the part of the plaintiff, follows : 

To the first interrogatory, deponent answers and says: I 
do not know either the plaintiff or defendant. 

To the second inlerro^ory he answers and says : I was 
personally acquainted with Thomas Jefferson before be 
became President of tlie United States, the precise length 
of time I do not recollect. The acquaintance did noi 
extend beyond the common salutation upon meeting, uid 
accidental conversation upon such meetings. 

To the third interrogatory he answers and says: T was a 
member of the House of Representatives of the United 
States, during the flfth, sixth, and seventh Congresses, from 
the 3d of March, 1797, to the 3d of May, 1803. 

To the fourth interrogatory he answers and says: The 
electoral votes for Thomas Jefferson and Aaron Burr, for 
President of the United States, were equal, and that the 
choice of one of them as President did devolve on the 
House of Representatives. 

To the fifth interrogatory he answers, and says : I pre- 
sume this interrogatory points to an occurrence which took 
place before tiie choice of President was made, and after 
the balloting bad continued for several days, of whieh I 
have often publicly spoken. My mentory enables me to 
state the transaction, in substance, correctly, but not to be 
answerable for the precise words which were used upoa 
the occasion. Mesfirs. Baer and Craig, members of the 
House of Reprexentatives from Maryland, and General 
Morris, a memWr of the House from Vermont, and mysd^ 
having the power to d«^lermine the votes of the States, iVom 
similarity of views and opiitions during the pendency of the 
electioa, made an agteesieutto vate 
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tiiat » eiialB wu tpproachinc wbich might probabljr force 
«■ to eeparate, in our votes, Roin the party with whom we 
VfoaUy acied. We were deiermined to make a President, 
and tbe pM^riod of BCr. Adamp'a AdmiBistratioii was rapidly 
approaching. 

In determining to recede ftom the opposition to Mr. 
JeffBTBon, it occttrred to us, that probably instead of being 
oUiffed to aorrender at discretion, we might obcaia teems of 
capitulation. The gentlemen whose names I have men- 
^ned, authorised me to declare their concurrence with 
me upon the best terms that could be procured. The vote 
of either of us was sufficient to decide the choice. With a 
view 10 tiM end mentioned, I applied to Bfr. John Nicholas, 
a member of the House from Virginia, who waa a particular 
Giend of Mr. Jefferson, I stated to Mr. Nicholas, that if 
certain points of the ftiture Adminishration could be under- 
stood and arranged with Mr. Jefferson, I was authorized to 
say that tbree States would withdraw from a» opposition 
to his Section. He asked me what thosa points were. X 
answered^ first, sir, the support of public credit; secondly, 
llie maintenance of the naval system ; and, lastly, that 
sahoidiiiate public officers employed only ia the execution 
9f detaila, established by law, shall not be removed from 
office oa the ground of their political character, nor without 
complaint against their conduct. I explained myself, that 
I considered it not only reasonable, but necessary, tliat 
offices of high discretion and confidence should be filled by 
men of Mr. Jefferson's choice. I exemplified by mention- 
ing, on the one hand, the offices of the Secretaries of States, 
Tre^sory, foreign ministers, &c., and, on the other, the 
oiklectom of porti, fcc. Mr. Nicholas answered me, that 
^ coaaictered the points as very reasonable, that he was 
satiffled ^at they correspon4ed with the views and intea- 
ttons of Mr. Jefferson, and knew him welL That he was 
acquainted with most of the gentlemen who would probably 
be about him and enjoying bis confidence, in case he became 
Pneident, and that if I would be satisfied with hi$ aitsur- 
aaosi, bo could solemnly declare it as his opinion, that Mr. 
leQbrada, in his administration, would not depart firom the 
points 1 had proposed. I replied to Mr. Nicholas, that I 
had not the least doubt of the sincerity of his decl vation, 
and tliaihiaopinion was perfectly correct, but that I wanted 
an engagement, and Uiat if the points could in any form be 
undenstood as conceded by Mr. Jefferson, the election 
should be ended, and proposed to him to consult Mr. Jef- 
ftcson. This he declined, and said he could do no more 
tfian five me the assurance of his awn opinion as to the 
sentiments and designs of Mr. Jefferson and his firiends. 
I told him that was not sufficient, that we should not sur- 
render without better terms. Upon this we separated, apd 
I s^iortly i^er met with General Smith, to whom T unfolded 
myself in the same manner that 1 bad done to Mr. Nicholas. 
In explaining myself to him in relation to the nature of the 
offices eiloded to, T mentioned the offices of Oeorge Lati- 
mer, collector of the port of Philadelphia, apd Allen 
McLmie, collector of Wilmington. General Smith gave 
1^ the aame assurance as to Uie observance, by Mr. Jeffer- 
son, of the points wbich I had stated, which Mr. Nicholas 
had done« I told him I should not be satisfied, nor agree 
to yield, till I had the assurance from Mr. Jefferson himself; 
biit that if he would consult Mr. Jefferson, and bring the 
aaswaocefrom mm* the electipn should be ended. The 
Oeneral made no difficulty in consulting Mr. Jefferson, and 
nroposcd giving me his answer next morning. The next 
day, upon our meeting. General Smith informed me tiiat he 
had aeeo Mr. Jeffisrson, and stated to him the points men- 
tioned, and wu authorized by him to say, that they cor- 
re^onded with his views and intentions, and that we might 
eonfide in him accordingly. The opposition of Vermont, 
llaryland, and Delaware, was immediately withdrawn, 
and Mr. Jefibrsoa was made President by the votes of ten 



To the sixdi interrogatory, the deponent answers and 
Mys: I was introduced to Mr. Burr, the day of Mr. Jeffer- 
son's inauguration as President. I had no acquaintance 
with him before, and very little afterwards, till tiie last 
winiar of his Vice Presidency, when I became a member 
of the Senate of the United States. 

To the seventh interrogatory, deponent answers and 
says: I do not know, nor did I ever believe, from any 
information I received, that Mr. Burr entered into any 
negotiation or agreement with any member of either party, 
in relation to the Presidential election, wbich depended 
befbre the House of Representatives. 

To the eighth interrogatory, the deponent answers and 
says : Upon the subject of this interrogatory, I can express 
only a loose opinion, founded upon the conjectures at the 
tdpse, of what could be effected by Mr. Burr, by mortgaging 
tM ptttopage of the Executive. J can only say, generally, 



that I did beliCTe, u the time, that he had the meana of 
making himself President But this opinion has no other 
ground than coi^ecture, derived f)rom a knowledge of meana 
which existedf and, if applied, their probable operation on, 
individual characters. In answer to the last part of the. 
interrogatory, deponent says : I know of nothing of whieh 
Mr. Burr waa apprised, which related tp the election. 

J. A. HAYASD, 
IHttrid ^ CohmiiOt Wa^hin^^i^f 

The deposition of the honorable James A. Bayard, con- 
sisting of six pages, was taken and sworn to before us, thia 
3ddayofApril,A.D.,1806. 

STEPHEN R. BRADLEY. 

GjBOl^OE LOGAN. 

DBFOlITIOir OF lAMiniL IMITH. 

Deposition of the ho|iorable Samuel Smith, Senator 
of the United States for the State of Maryland, a wit- 
ness produced, sworn, and examined in a cause depend- 
ing in the supreme court of the State of New York, 
between James Gillespie, plaintiff and Abram Smith, 
defendant, pn the part and behalf of the defendant, as 
follows: 

1st. I knew Thomu Jefferaon some years previous to 
1800. The precise time whea our acquaintance com- 
menced, I do not recollect. 

Sd. and 3d. i wa# a member of the House of Represent- 
atives of the United States in 1800 and 1801, and know 
that Thomas Jefferson and Aaron Burr had an equal num- 
ber of the votes n ven by the electors of President and Vice 
President of the United States. 

4th. Presuming that this questioamay have reference to 
conversations (for I know of no bargains or agreements) 
wbich took place at the time of the I^Jloting, Iwill relate 
those which I well recollect to have had with three gentle- 
men, separately, of the Federal pariy. On the Wednesday 
preceding the termination of the election, Colonel Josiah 
Parker asked a conversation with me in private. He said 
that many gentlemen were desirous of putting an end to the 
election; that they only wanted to know what would be the 
conduct of Mr. Jefferson in case he riiould be elected Pres- 
ident, particuljEirly as it related to the public debt, to com- 
merce, and navy. I had Jieard Mr. Jefferson converse on 
all those subjects lately, and informed him what I under- 
stood were the opinions of that gentleman. I lived in the 
house with Mr> Jefferson, and that I might be certain that 
what I had said was correct, I sought and had a conversa- 
tion that evening with him on those points ; and I presume, 
thouah I do not precisely recollect, that I communicated to 
him me conversation which I had had with Colonel Parker. 
The next day General Dayton, (a Senator,) after some 
jesting conversation, asked me to converse with him in 
private. We retired. He said that he, with some other 
gentlemen, wished to have a tennination put to the pend- 
ing election ; but he wished to know what were the opin- 
ions or conversations of Mr. Jefferson respecting the navy, 
commerce, and public debt. In answer, I said that I had 
la^t night had eonversation with Mr. Jefferson on all those 
subiects* Thathe had told me thatany opinion he should give 
at this time, might be attributed to improper motives. That 
to me he had no hesitation in saying that, as to the public 
debt, he had been averse to the manner of funding it, but 
that he did not believe there was any man who respected 
his own character, who would or could think of injuring 
its credit at this time. That, on commerce, he thought 
that a correct idea of his opinions on that subject might be 
derived from his writings, and particulariy from bis con- 
duct while ^e was Minister at Paris, when he thought he 
bad evinced his attention to the commercial interests of his 
country. That he bad not changed opinion, and still did 
consider the prosperity of our commerce as essential to the 
true interest of the nation. That, on the navy, he had 
fully expressed his opinion in his Notes on Virginia ; that 
he adhered still to his ideas then given. That he believed 
our growing commerce would call for protection ; that he 
had been averse to a too rapid increase of our navy ; that 
he believed a navy mi^st naturally grow out of our com- 
merce, but thought prudence would advise its increase to 
progress with the increase of the nation,'and that in this 
way he was friendly to the establishment. General Day- 
ton appeared pleased with the conversation, and, I think, 
said that, if this conversation had taken place earlier, much 
trouble might have been saved, or words to that effect. 

At the funeral of Mr. Jones, of Georgia, I walked with 
Mr. Bayard, of Delaware. The approaching election be- 
came the subject of conversation. I recollect no part of 
that conversation, except his saying that he thought that an 
half hour's couversation hetween us might settle the busi- 
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ness. That idea was not again repeated. On the day after, 
I had held the conversation with General Dayton, I was 
asked by Mr. Bayard to go into the committee room. He 
then stated that he had it in his power (and was so dis- 
posed) to terminate the election, but he wished information 
as to Mr. Jefferson's opinions on certain subjects, and men- 
tioned, (I think,) the same three points already alluded lo, 
as asked by Colonel Parker and General Dayton, and re- 
ceived from me the same answer in substance, (if not in 
words,) that 1 had given to General Dayton. He added a 
Iborth, to wit: What would be Mr. Jefferson's conduct as 
to the public officers? He said he did not mean confiden- 
tial officers, but, by way of elucidating his question, he said, 
such as Mr. Latimer, of Philadelphia, and Mr. M'Lane. of 
Delaware. I answered that I never had heard Mr. Jeffer- 
son say anything on that subject. He requested that I 
would inquire, and inform him the next day. I did to. 
Jtnd the next day (Saturday) told Mm, that Mr. Jeff er ton 
had taid that he did not think thtd such officers ought to be 
dismUeed on poUtieal grounde only, except in ea$e$ where 
they had made improper ute of thetr office*, to force the ofi- 
eors under them to vote contrary to their judgment. That 
at to Mr. M^Lane, he had already beenepoken to in hit behalf 
by Major EccUtton, and from the character given him by 
that gentleman, he considered him a meritoriotu officer; of 
course, that he toould not be displaced, or ought not to be 
displaced. J further added, that Mr. Bayard might rest 
Oftttred, (or tpords to that effect,) that Mr. Jefferson would 
conduct, as to those points, agreeaHy to the opinions J had 
stated as his. Mr. Bayard Men said, we will give the vote 
on Monday f and we separated. Early in the election, my 
feoUeagoe, Mr. Baer, told me that we should have a Pres- 
ident, that they would not get up without electing one or the 
other gentleman. Mr. Baer had voted against Mr. Jeffer- 
son until the final vote, when, I believe, he withdrew, or 
voted blank, but do not perfectly recollect. 

5th. I became acquainted with Colonel Burr some time 
in the revolutionary war. 

6th. T know of no agreement or bargain in the years 1800 
and 1801 with any person or persons whatsoever, respect- 
ing the office of President in behalf of Aaron Burr, nor have 
I any reason to believe that any such existed. 

7th. I received a letter from Colonel Burr, dated, I be- 
lieve, 16th December, 1800, in reply to one which I had 
just before written him. The letter of Colonel Burr is as 
Ibllows: 

<< It is highly improbable that I shall have an equal num- 
ber of votes with Mr. Jefferson ; but if such should be the 
result, every man who knows me ought to know, that I 
would utterly disclaim all competition. Be assured that the 
Federal party can entertain no wish fbr such an exchange. 
As to my friends, they would dishonor my views and insult 
my feelings, by a suspicion that I would submit to be in- 
strumental in counteracting the wishes and the expectations 
of the people of the United States. And I now constitute 
you my proxy to declare these sentiments, if the occasion 
•hall require." 

I have not now that letter by me, nor any other letter from 
him, to refer to— the preceding is taken from a printed copy, 
which corresponds with my recollection, and which I be- 
lieve to be correct. My correspondence with him continued 
till the close of the election. In none of his letters to me, 
or to any other person that I saw, was there any thing that 
contradicted the sentiments contained in that letter. 

8. SMITH. 

CUy of Washington, in the District of Columhia : 

The deposition of the honorable Samuel Smith, written 
upon five pages, was duly taken and sworn to before us, 
two of the commissioners named in the annexed commis- 
sion, at the Capitol, in said city of Washington, on the fif- 
teenth day of April, in the year of our Lord one thousand 
eight hundred and six, and of the Independence of the United 
States, the thirtieth. GEORGE LOGAN. 

DAVID STONE. 

This testimony needs no comment. 

Mr. Jefferson Touches Mr. Smith on the 15th of 
April, 1806, as his witness to sustain the charge 
01 false statements made by my father. The depo- 
sition of General Smith, tnade under oath on the 
same day, corroborates, substantially and fully, the 
statement made by my father in his deposition. 

It is stated in the passage from Mr. Jefferson's 
works which 1 have last quoted, that the deposition 
was taken in the suit of Burr vs. Cheetham, and 
seemed to have no relation to the suit, nor to any 



other object than to oalumniate him, [Mr. Jeffer- 
son.] The former jNurt of this statement as to the 
title of the suit, is eTidently an error, and as to the 
latter^ I have neither knowledge nor the means of 
knowledj^e of the relevancy of the testimonv to the 
suit of Qillespie vs. Smith. I haTe been able, after 
diligent inquiry, to ascertain nothing in relation to 
it, nor was there among my father's papers any 
paper or memorandum having reference to tlie 
subject. The material question, however, as re- 
garas my father is, that his answer is responsive 
to the interrogatory, and I have yet to learn that 
a witness has the right to determmethe relevancy 
or irrelevancy of the matters to which he deposes 
to the subject in controversy in the case. 

Sir, when my brother and I first read this charge 
we were at a loss for the means of refutation. 
We could not find, amongst my father's papers, 
any trace of his having made such a deposition, 
and a copy of his deposition in Burr vs. Cheetham, 
which we did find, (in which case Mr. Jefferson 
alleged the false deposition to have been made,) 
contained nothing of the kind. 

In this state of ignorance, after many fruitless 
attempts at obtaining information, the oocuments 
I have just read were fortunately — or should I not 
rather say providentially?— discovered. 

I went to New York, and, under the supposi- 
tion that, having been a chief aetor in the trans* 
action, according to Mr. Jefferson's statement, 
Colonel Burr, who was then living, could give me 
some information, I called upon him. His mem* 
ory of those times, and indeed generally, ssMned 
to be much impaired, and it was only after many 
minute and direct inquiries that he at last told me 
he thought Bradley, of Vermont, had been acorn* 
missioner to take depositions in a suit relating ta 
the events of the election of 1801. He had no 
further recollection of the matter. 

I wrote to the representatives; of Mr. Bradley^ 
and the miginal depositions, of which I have read 
copies, were returned to me by his son or repre- 
sentative; having been retained amongst Mr. 
Bradley's papers, and thus preserved. 

May I not, Mr. President, without aggression, 
be permitted to remark, that, rest where it may, 
the charge of calumny rests not upon my father's 
memory. 

The deposition of Mr. Bayard was made during 
the lifetime of all the parties connected with, or 
having a knowledge of, the matters detailed in it, 
and made, too, before commissioners (Messrs. 
Bradley and Logan) opposed to him in political 
principles, and members of Mr. Jefferson's party. 

The memoranda of Mr. Jefferson were secluded 
amongst his private papers, revised by him in 
1823, eight years aAer Mr. Bayard's death, and 
left for posthumous publication to tarnish his rep- 
utation when the means of refutation might have 
been lost. Those means, however, have been 
preserved, And the object and intent of these 
<* Anas," so far as relates to Mr. Bayard, utterly 
defeated — with what benefit to the reputation of 
Mr. Jefferson, is left to others'to determine. 

Sir, I freely admit, that Mr. Jefferson was a 
man of genius, and rendered great services to his 
country; and my object is not aggression. I have 
endeavored to make this statement merely defen- 
sive; nor have I wandered from the charges affect- 
ing the character of my father, for the purpose of 
commenting upon the opinions of Mr. Jefferson , 
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or investigating the namerous charges contained 
in his « Memoirs*' against the Federal party, its 
leading members, and the States in which it 
maintained a majority daring his administration. 
These, together with the general views of Mr. 
Jefferson on religion and Qovernment, and his 
character as a philosopher, statesman, or man, 
will be more impartially considered at a later day; 
more fairly weighed, and truly estimated, when 
those whose feelings are, in any way, connected 
with the contest in which he was so prominent, 
are not to be the arbiters. His most devoted 
friends, however, cannot but regret that the en- 
lightened judgment and benevolent feelings, which, 
in his leUer to Mr. Adams, of June 23, 1813, dic- 
tated the sentiment, that he << should see with 
reluctance the passions of that day rekindled in 
this, while so many of the. actors are living, and 
all are too near the scene not to participate in 
sjrmpathies with them," did not look beyond the 
duration of his own life, and restrain the publica- 
tion of much that is contained in the « Memoirs," 
which, whether with reference to his own fame, or 
with a proper regard for the opinions, sentiments, 
and characters of others, a wise discretion alone 
would certainly have prevented. 

Mr. President, I have concluded my defense; 
but I trust I shall not be considered as trespassing 
too far upon the time and patience of the Senate, 
by the statement of a few facts — probably little 
known to the public — having relation to my 
father's course cturin^ the contest of 1801, and 
illustrative of his principles and character — a char- 
acter which won the confidence of his political 
opponents, whilst it retained that of his friends. 

On the 17th of February, 1801, the day on 
which the election was terminated in favor of Mr. 
Jefferson, mainly through the influence and exer- 
tions of Mr. Bayard, he was nominated by Presi- 
dent Adams as Minister to the French Republic. 

He was then thirty-three years of age. That 
nomination was unanimously confirmed by the 
Senate on the 19th of February; and, on the same 
day, Mr. Bayard addressed the following letter to 
the President, resigning the office: 

Washington, February 19, 1801. 

Sir : I beg yon to accept my thanks Tor the honor con- 
ferred on me, by the nomination as Minister to the French 
Bepublic. Under most circumstances, I should have been 
extremely gratified with such an opportunity of rendering 
myself serviceable to the country. But the delicate situa- 
tioa in which the tale presidential election has placed me, 
forbid my exposing myself to the nupicion of having 
adopted, Arom impure motives, the line of conduct which I 
pursued. Representing the smallest State in the Union, 
without resources which could furnish the means of self- 
protection, I was compelled, by the obligation of a sacred 
iat|^, so to act, as not to hazard the constitution upon which 
tbepolitical existence of the State depends. 

TTie service which I should have to render, by accept- 
ing the appointment, would be under the administration of 
Mr. Jeflferson, and having been in the number of those who 
withdrew themselves from the opposition to his election, it 
is impossible for me to take an office^ the tenure of which 
would be at his pleasure. 

Tou will, therefore, pardon me, sir, for begging you to 
accept my resignation of the appointment. 

I have the honor to be, with perfect consideration, your 
very obedient servant, JAMES A. B AYASD. 

The Prerident of the UnUed States, 

The following extract is from a letter written 
three days afterwards to a near relative, one of the 
earUeat and most intimate friends of Mr. Bayard. 
Those who knew him personally, will recognize 
his character in its sentiments. It contains the 



principles which governed his political course and 
ambition, then, and throueh the rest of his life. 
Principles which induced him to accept tht mis- 
sion to Ghent as a duty to his country, and when 
Eeace was concluded, to decline that to St. Petera- 
urgh. 

Washington, February 23, 1801. 
Tou are right fn your conjecture as to the office offered 
me. 1 have since been n<iminated Minister to France, 
concurred in nem. eon.— commissioned and resigned. Un- 
der proper circumstances, the acceptance would have been 
complete gratification ; but, under the existing, I thoueht 
the resignation most honorable. To have taken $18,000 
out of the public Treasury, with a knowledge that no service 
could be rendered by me, as the French Government would 
have waited for a man who represented the existing feel- 
ings and views of this Government, would have been dis- 
graceful. 

Another consideration of great weight, arose from the 
part I took in the presidential election. As I had given 
the turn to the election, it was impossible for me to accept 
an office, which would beheld on the tenure of Mr. Jeffer- 
son's pleasure. My ambition shall never be gratified at the 
expense of a suspicion. 

I shall never lose sight of the motto of the great original 
of our name. 

Sir, it must often happen that the extent of the 
services rendered by a statesman to his country, 
will remain unknown and une8timated,and such I 
believe has been pecutiarily my father's fate, both 
in relation to the election of 1801, and the treaty 
of peace concluded at Ghent in 1814. 

Such, certainly, was his own belief, when, on 
his death bed, he expressed his calm but mournful 
regret to the distinguished surgeon who attended 
him, during the shoit week which he survived 
after reaching his home: <* Ah ! doctor, my country 
will never know how much she owes me." 

[addenda. 

Frederick, JlprU 19, 1830. 

diR: Tn compliance with your request, I now communi- 
cate to you my recollections of the events of the presiden- 
tial election, by the House of Representatives, in 1801. 
There has been no period of our political history mme mi»- 
understood and HM>re grossly misrepresented. The course 
adopted by the Federal party was one of principle and not 
of faction, and I think the present a suitable occasion for 
explaining the views and motives at least of those gentle- 
men who, having it in their power to decide the election at 
any moment, were induced to protract it for a time, but 
ultimately to withdraw their opposition to Mr. Jefferson. 

I have no hesitation in saying that the facts stated in the 
deposition of your father, the late James A. Bayard, so tu 
as they came to my knowledge, are substantially correct ; 
and although nearly thirty years have elapsed since that 
eventful period, my recollection is vivid as to the principal 
circumstances, which, from the part I was called upon to 
act, were deeply graven on my memory. As soon as it 
was generallv known that the two Democratic candidates, 
Jefferson and Burr, had the highest and an equal number 
of votes, and that ihe election would consequently devolve 
on the House of Representatives, Mr. Dent, who had hith- 
erto acted with the Federal party, declared bis intention to 
vote for Mr. Jef^rson, in consequence of which deteim- 
ination the vote of Maryland was divided. 

It WHS soon ascertained that there were six individuals, 
the vote of any one of whom could at any moment decide 
the election. These were your father, the late James A. 
Bayard, who held the vote of the State of Delaware, Gen- 
eral Morris, of Vermont, who held the divided vote of that 
Slate, and Mr. Craik, Mr. Thomas, Mr. Dennis, and myself, 
who held the divided vote of Maryland. Much anxiety 
was shown by the friends of Mr. Jefferson, and much 
ingenuity used to discover the line of conduct which would 
be pursued by them. De«>pl.v impressed with the responsi- 
bility which attached to their peculiar situation, and con- 
scious that the American people looked to them for a Prea- 
ident, they could not rashly determine either to surrender 
their constitutional discretion, or to disappoint the expecta> 
tinns of their fellow-citizens. 

Your father, Mr. Craik. and myself, having compared 
ideas upon the subilect, aad finding tiiat we entertained the 
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tune Tiewf and opinions, retolTod to act together) and 
aeeordincly entered into a solemn and niutaal pledge, that 
we would, in the first instance, yield to the wishes of the 
mat majority of the party with whom we acted, and vote 
for Mr. Burr, but that no consideration should induce us to 
INTOtract the contest beyond a reasonable period for the pur- 
pose oi ascertaininc whether he could be elected. We 
determined that a President should be chosen, but were 
wiltfAff thus far to defer to the opinions of our political 
friends, whose preference of Mr. Burr was founded upon a 
belief tiiat he was less hostile to Federal men and Federal 
neasures than Mr, Jefferson, General Morris and Mr. 
Dennis concurred in this arrangement. 

The views by which the Federal party were governed 
were these : They held that the Constitunon had vested in 
the House of Representatives a hi^ discretion, in a case 
like the present, to be exercised Tor the benefit of the 
nation ; and that, in the execution of this delegated power, 
an honest and unbiased judgment was the measure of their 
responsibility. They were less certain of the hostility of 
Mr. Burr to Federal policy than of that of Mr. Jefferson, 
which was known and decided. Mr. Jefferson had Identi- 
fied himself with, and was at the head of. the party in Con- 
pees who had opposed every measure deemed necessary 
oy the Federalists for putting the countrv in a posture of 
defense ; such as fortifying the harbors and sea -ports, estab* 
lishing manufiustories of arms ; erecting arsenals, and filling 
them with arms and ammunition ; erecting a navy for the 
defense of commerce, &c. His speculative opinions were 
known to be hostile to the independence of the Judiciary, 
to the finaucial aystem of the country» and to. internal 
ifnprovementa. 

All these matters the Federalists believed to be intimately 
Mended with the prosperity of the nation, and they depre- 
eated, tfaeMfore, the elevation of a man to the head of the 
Government whose hostility to them was open and avowed. 
It was fbared, too. from his pn^udlces against the party 
which supported them, that he would dismiss all public 
officers who differed with him in sentiment, without regard 
to their qualifications and honesty, but on the ground only 
9f political character. The House of Representatives 
adopted certain resolutions for their government during the 
election, one of which was. that there should be no ad- 
journment till it was decided. 

On the 11th February, 18^1, being the day appointed by 
law for counting the votes of the electoral colleges, the 
House of Representatives proceeded, in a body, to the 
Senate Chamber, where the Vice President, in view of 
both Houses of Congress, opened the certificates of the 
eleotors of the diflferent States, and as the votes were read, 
the tellers on the part of each House counted, and took 
listeof them, which being compared and delived to him, 
he announced to both Houses the state of the votes; which 
was— (br Thomas Jefferson, 73 votes; for Aaron Burr, 73 
votes ; for John Adams. 65 votes ; for Charles Pinckney, 
64 votes; fbr John Jay, 1 vote ; and then declared, that the 
greatest number, and majority of votes, Jieing equal, the 
Choice had devolved on the House of^ Representatives. 
The roemben of the House then withdrew to their own 
Chamber, and proceeded to ballot for a President. On the 
first ballot, it was found that Thomas Jefiferson had the 
votes of eight States, Aaron Burr of six States, and that 
two were divided. As there were nxteen States, and a 
majority was necessary to determine Ae election, Mr. 
Jefferson wanted the vote of one State. Thus the result 
wtiich had been anticipated was realiaed. 

The balloting continued throughout that day, and the 
ft>llowing night, at short intervals, with the same result, the 
twenty-sixth ballot being taken at eight o'clock on the 
morning of the ISfh of February. The balloting continued 
with the same result, fW)m day to dav, till the 17th of Feb- 
ruary, without any adjournment of^the House. On the 
previous day (February 16) a consultation was held by the 

Jentlemen l have mentioned, when, being satisfied that 
fr. Burr could not be elected, as no change had taken 
place in bis f^vor, and there was no evidence of any effort 
On die part of himself or bis personal friends to procure his 
election, it was resolved to abandon the contest. This 
determination was made known to the Federal members 
fenerally, and excited some discontent among the violent 
of the party, who thought it better to go without a President 
than to elect Mr. Jefferson. A general meeting, however, 
of the Federal members was called, and the subject ex- 
plained, when It was admitted that Mr. Burr could not be 
elected. A few individuals persisted in their resolution 
not to vote for Mr. Jefferson, but the great majority wished 
tiie election terminated and a President chosen. Having 
9U0 received <usurance» from a towrce on which ve vtaeed 
relUmce, that our wishes wUh reipe^ to etrtain foint* qf 



Federat policy in wkiek we felt a deep interest would he 
observed in ease Mr, Jefferson was elected^ the opposition of 
Vermont, Delaware, and Maryland, was withdrawn, and 
on the thirty-sixth ballot, your fVuher, the late James A. 
Bayard, put in a blank ballot, myself and my colleagaea 
did the same, and General Morris absented himself. The 
South Carolina Federalists also put in blank baUots, Thiif 
terminated that memorable contest. 

Previous to, and pending, the election, rumors were in- 
dustriously circulated and letters written to different parts 
of the country, charging the Federalists with the design to 
prevent the election of a President, and to usurp the Gov- 
•mnient bv an act of legislative power. Great anxiety and 
apprehensions were created in the minds of all, and of 
none more than the Federalists generally, who were not 
apprised of the determination of those gentlemen who held 
the power, and were reeolved to terminate the contest when 
the proper period arrived. But neither these ramora. nor. 
the excitement produced by them, nor the threats made by 
their opponents to resist, by force, such a measure, had Um 
least innuence on the conduct of those gentlemen. They 
knew the power which they posseaaed, and were consciooi^ 
of the uprightness ol their views, and of the siifety and oonr 
stitutional character of the course they had adopted. I 
was privv to all the arrangements made, and attended all 
the meetings of the Federal party when consulting on file 
course to be punued in relation to the election, and | 
pledge my most solemn asseveration that no such measure; 
was ever, for a moment, contemplated by that partv ; that 
no such proposition was ever made ; and that, if It had 
been, it would not only have been discouraged, but instantly 
put down by those gentlemen who possessed the power, 
and were pledged to each other to elect a President befi>r9 
the close of the session. 

I am, respectfully, shr, your most obedient servant, 

GEORGE BABK. 
RiOHAEP H. BATAmn, Esq. 

Lbipbbvillb, ith ofSth month, 1830. 
EsTfBiiBD FRIBN9: I have carefully considered the con- 
tents of thy letter of the 16th ultimo, and can fully appre- 
ciate the object in view, which appears to be the viniuca- 
ttoa of the character of thy fhther, Jamea A. Bayard, ill 
consequence of certain « injurious imputations" affeconf 
it, conuiined in the writings of Jefferson, lately published 
in reference to his conduct in the presidential election of 
1801. I must be excused f^om attempting anything like n 
circumstantial account of the transactions of so remote n 
period. The depositions shown nie by thee, which were 
made by thy father in 1805, and the sutement recenti j 
drawn up by George Baer, (my colleague in Congress,) of 
the occurrences which then happened, I believe to be sub- 
stantially correct— and f may add that, as a Federal mem- 
ber of the House of Representatives, I attended the meet- 
ings of the Federalists, held for consultation at that deeply 
interesting crisis— and know of no cause to doubt the sin- 
cerity of the professed object of the party, which was «» 
execute the important duty devolved upon them, by exer- 
cising a constitutional discretion for the benefit of the na- 
tion, according to the dictates of (heir best judgment at the 
time. Of any project or determination inconsistent with 
these views I am utterly ignorant, as I am of any fkct ot 
circumstance which ouaht, in the slightest degree, to lessea 
the high respect which, in common with the American peo- 
ple, I have uniformlv entertained for the integrity of thy 
fiither, as well as for his predroinent talents, zealously 
devoted to the service of his country. 

JNO. CHEW THOMAS. 
R10RA.BD H. Batabb. 

I, William Jarvis, of Weathersfield, in the county of 
Windsor, and Sute of Vermont, do testify and declare thal»' 
in the friendly intercourse which took place between the. 
late honorable Lewis R. Morris, and myself, amongvarioua 
other topics, politics often became the subject of conversa- 
tion. In one of these conversations, the contest which 
took place in the House of Representatives In the yeaf 
1801. for the election of Mr. Jefferson or Mr. Burr, to be 
President of the United States, was adverted to; when 
General Morris remarked that several Federalists of high 
standing wished for the election of Mr. Jefferson in pref- 
erence to Mr. Burr, naming the late honorable James A* 
Bayard, of Delaware, as being one; and stated that Mr. 
Bayard came to him (General Morris) and uraed him to votO 
in nivor of Mr. Jefferson, or to absent himself when the bal- 
lots of the Htate delegations were taken. Mr. Bayard re- 
marking to him, that as he (Mr. Bayard) represented a Fed- 
eral State, he could not, with propriety, vote for Mr. Jefibf- 
aoo, but as the State of Vermont was friendly to the election 
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of Mr. Jetferaon, no objection of the kind precluded bim 
(6en«ml Moiris) from giving bis vote to Mr. Jeffereon, or 
fiom abeentinx himself from the poll. As the delegation of 
Yennont in Congress consisted of twp members, one of 
which had voted for Mr. Jefferson, and he (General Morris) 
bad voted for Mr. Burr, the vote of the State had previously 
been lost ; but upon the representations of Mr. Bayard, with 
^Niom General Morris said he was on terms of tbe most 
flriendly intimacy, an4 for whose talento he entertained the 
highest respect, and had the most entire confidence in bis 
honor and Integrity, be was Induced, prior to the last ballot, 
to absent himself from the House, and the other member 
beteg in fbvor of Mr. Jefferson, the vote of Vermont was 
■ooordingly given to bim. After a lapse of ten or twelve 
years t do not pretend to recollect tbe precise language of 
Oenwal Morris, but I am satisfied that the preceding declar- 
atioB contains the true and faithful sense of his commuoi- 
oation to me relative to that question, 

WILLIAM JARVIS. 
WaATHKKsrzBLD, 99M Jifril, 1830. 

Council Chambkb, Boston, Jans 3, 1830. 

Sim ; I inclose you tbe statement of my brother, William 
Jiurvis, of Vermont, and it gives him and myself great pleas- 
ure to be in any way instrumental in vindicatinf tha char- 
acter of your father. 

One such witness as Mr. Jarvis is sufllcient. He was 
appointed consul at Lisbon by Mr. Jefilsrson, and was 
there as consul and charge d'affaires many years. Was 
also appointed by Mr. Madison commissary general of the 
Nortbom Army, which he declined ; was one of the presi- 
dential electors of the State of Vermont at the last election, 
apd has repeatedly declined the Gubernatorial chair of that 
State. With great respect, your obedient servant, 

JOSEPH E. SPEAGUE. 
BiOHARP H. Bataro, Esq. 

POLITICAL HISTORY. 

Letter from Judge Paine, of Vermont, to the Editor of 

NUet'e RegUter, 

WlLLIAMSTOWN, (VERMONT,) JuflC 1, 1830. 

Dm-A^% Sir : Noticing, in tbe papers of the day, the mem- 
orandum made by the late President Jefferson, of tbe com- 
Bunlcation of Mr. Livingston, of Louinana, in relation to 
a conversation said to be held by the late Mr. Bayard, of 
Delaware, with General Smith, of Maryland, pending the 
premdential election in the House of Representatives in 1801, 
I determined immediately to communicate to you mf 
knowledge of the views and sentiments of Mr. Bayard, in 
relation to that election. But, from a reluctance to appear 
in the public prints at my time of life, I changed my determ- 
ination. However, by tbe advice of friends, on whose judg- 
ment I rely, 1 now concisely communicate to- you my 
knowledge on that subjfict. 

And first, permit me to say, that probably I posMss more 
knowledge on tbe subject, as it relates to Mr. Bayard, than 
any person now living. Mr. Bayard, as is well known, 
was, at the time, the sole Representative fh>m Delaware, 
and could cast the vote of that State as he thought proper. 
The late General Morris and Matthew Lyon were the Rep- 
resentatives from this State— Vermont; for, at that time, 
Yennont had but two Representatives. General Morris 
wMed fbr Mr. Burr, and Mr. Lyoa for Mr. Jefferson. In con- 
sequence the vote of Vermont was lost. At the same time 
I was in the Senate, and was on intimate and confidential 
terms with General Morris, and bad been so for many years. 
He held conversations with me every day during the bal- 
letiags in the House of Representatives, ia relation to the 
bosiness before them. 

General Morris was very intimate with Mr. Bayard ; and, 
in consequence of this intimacy, I became very well ac 
qaainted with the latter gentleman. And I do know that 
Mr. Bayard was much dissatisfied that the balloting should 
have been so long protracted, and that, the day before the 
last ballot, he declared, among his political friends, it should 
be brought to a close the next day. He thought that the 
May would cau^e a dangerous excitement in the country. 

The evening bt^fore the last ballot was taken, General 
Monis infbrmed me tbat he should not be in the House tbe 
next day, and. In consequence, Mr. Jefferson would be 
dected. He said he was induced to secede by the repre- 
sentations and at the request of Mr. Bayard, who thought 
that tie — General Morris— could secede with greater pro- 
priety than a person who was the only Representative of a 
Federal State, and Vermont, at the time, was nearly equally 
divided on the subject; so that I always considered Mr. 
Bayard as the means of Mr. Jeffisrson's election, and I be- 
Uavf he waa «o considered by many others. J 



That Mr. Bayard might have sportively said to General 
Smith what is attributed to bim , is possible ; and, if so. 
General Smith would not probably remember it. But ii 
such conversation was held with corrupt views, for the pur^ 

£>se of influencing him, it is impossible he should have 
igotten it. 1 have no belief that Mr. Bayard would se- 
riously have made what amonnts to a proposition to corrupt 
another. 
I am, with great regard, your obedient servant, 

ELIJAH PAINE.) 

Mr. PEARCE. Mr. President, the Joint Com- 
mittee on the Library , of which I am a member, 
were directed by an act of Congress to cause th« 
Jefferson papers to be published. These papers, sir» 
were very voluminous. They consist of one hun- 
dred and thirty-four large bound volumes of man- 
uscript, besides an iimnense mass of loose papers. 
It was manifestly impossible for the Committee on 
the Librarjr, individually, to perform the duties of 
editor. They therefore employed a gentleman of 
talent and character, and directed him, generally^ 
to make such a selection from the papers of Mr. 
Jefferson, as were necessary and proper to ezhibii 
fairly and fully his opinions, character, and publi<( 
course. 

I regret very much that, during the course of 
that publication, the attention of the committet 
was not called to the items in the ** Ana,** to which^ 
the Senator from Delaware has referred. Cer- 
tainly, sir, if that had been the case, I should hav« 
deemed it my duty, and, 1 presume, the commit- 
tee would have deemed it theirs, to direct th« 
editor, either to omit the charges referred to, or» 
what would perhaps have been better, to accom- 
pany them with tne refutation which had been 
given to the public. I well recollect the exposi- 
tion made in the Senate of the United States, to 
which the Senator has referred, and I have read 
more than once the pamphlet issued by the Sena- 
tor and his brother. 1 considered the accusation, 
of Mr. Jefferson as bein^^ as fully refuted as it wai 
possible for any accusation to be refuted by human 
testimony. Without the authority of his name, it 
would have rapidly sunk into oblivion. With th* 
authority of his name, it has utterly failed to im- 
pair the reputation of one who was eminent as a 
statesman and citizen, and distinguished, not only 
for ability, but for enlightened and earnest patriot- 
ism, and for a public and private honor which was 
without a stain. That character Mr. Bayard 
maintained, not only in his own State, where such, 
a reputation as I have described was always ac- 
corded to bim, but throughout the Union. The^ 
tribute due to exalted character was not only paid 
to him by his own political party, but in the cor- 
dial acknowledgements of those to whom he waa' 
politically opposed. His ability and patriotism, 
could not have been more highly indorsed than 
they were by the chief of his political opponentSi^ 
Mr. Madison, who appointed nim one of the com- 
missioners to Qhent, to negotiate peace with Great 
Britain. 

1 have onlv to repeat, sir, my regret, that I was 
not informed, during the progress of this publi- 
cation, that these accusations were about to bt 
included in the congressional edition of Mr. Jeffer<* 
son's papers. 

Mr. CASS. Mr. President. I have lisUned^ 
with great interest, to the vindication which wo 
have heard from the honorable Senator from Del- 
aware, and I am sure that, if Mr. Jefferson were 
now here to hear the statements made by that 
honorable Senator, l^e .^o^|d(b^^e first to say 
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that the memory of the distinguished statesman 
who has been alluded to, had been unjustly re- 
flected on. Mr. Jefferson's high character, his 
truth, and his frankness, would have led him, as 
■oon as any other man, ta disavow any erroneous 
reflections. The reports, on which the Senator 
from Delaware has commented, undoubtedly orig- 
inated in that period of excitement which attended 
the presidential election of 1801. I bear the cir- 
cumstances in perfect recollection; and, sir, per- 
haps never, in the whole history of our country, 
from the 4th of July, 1776, to the moment when 
I am addressing the Senate, were the American 
people more excited than at that time. Independ- 
tnt of the radical difference in the character of the 
two men who were presented tothem, well known 
and well appreciated, there was a great principle 
involved in that controversy — the principle of the 
distinct enunciation of the determination of the 
American people that Thomas Jefferson should be 
their President. Now, sir, when the event has 
passed by, with all its feelings and passions, his- 
tory has ratified and commended the action of the 
House of Representatives. There is not a man 
at this day who, in looking back to the history of 
that period, and the subsequent events, will pre- 
tend to say that Colonel Burr should have been 
chosen President, and Mr. Jefferson set aside. No 
man, knowing the character of Colonel Burr, as 
evinced in his conflict with General Hamilton, can 
tell what would have been the consequences of 
Buch an event. Mr. President, you cannot look 
at the publications of European statesmen — and 
they are coming to us every day, in the most 
authentic form, m the papers left behind them — 
without finding similar Errors into which they 
have been led. Mr. Jefferson was led into this 
error in the same way as they were into similar 
ones in regard to their countries. I repeat, how- 
ever, the vindication of the Senator from Dela- 
ware to-day is complete and satisfactory; and, if 
Mr. Jefferson were here, he would be the first to 
Bay so. 

Mr. President, I add my full concurrence to 
what has been said by the honorable Senator 
from Maryland. I had the honor, when a youth, 
to seeMrt Bayard often. I lived, for a while, in 
his own town. The impression which I derived 
then, and it was the universal sentiment of the 
country, was, that he was a man of the highest 
honor and probity, of great talents, integrity, and 
intelligence, and of the purest patriotism. 1 con- 
aider that one of the most glorious acts of his life 
when, in opposition to the feelings of his own 
party, he brought over the State of Delaware to 
the support of Mr. Jefferson. If a different result 
had followed that controversy, this Union would 
have been shaken to its very center. I do not 
recollect that my honorable friend from Delaware 
alluded to the man who now dwells on my mem- 
ory, Lewis Morris, of Vermont, who, accordinsr 
to the^ best of my recollection, had a principal 
Bhare in the arrangement on the part of that State. 
I am not sure that he voted at all; but if he did it 
was for Mr. Jefferson. This, it will be recol- 
lected, was the action of distinguished Federalists, 
in op(}osiiion to the sentiments of a great portion 
of their own party. 

Mr. President, there is a beautiful passage in 
the life of Mr. Bayard — a lesson for every Ameri- 
can. He belonged to, I may almost say he was 



the head of, that great party which, from the foun- 
dation of the Government, has contended wiUi 
the Democratic party for the administration of the 
affairs of this country. He was among the most 
prominent and honored men of that party which 
opposed the war of 1812, no doubt from very con- 
scientious motives. But, sir, in the darkest crisis of 
the war, when it was thought best by Mr. Madison 
to send an embassy to England, who was selected ? 
This very man, against whom these imputations 
were circulated and sent to the ears of Mr. JeflTer- 
son. Mr. Jefferson's friend and successor, and 
confidential adviser, Mr. Madison, selected him 
to accompany Henry Clay, Albert Gallatin, and 
the other eminent men who negotiated the treaty 
of peace. That was the stamp of his contempo- 
raries on his character. He went there in the 
view of the whole world, and, to my knowledge, he 
had an honorable share in the preparation of the 
articles of peace. Those commissioners con- 
ducted themselves like Americans. They would 
not give up one inch of territory. When England 
proposed to run a line south of Sandusky bay, 
takmgoff a part of the State of Ohio, and all north 
of it to the Mississippi river, under the pretense 
that they wanted that territory for Indian country, 
what did the commissioners say ? That they had 
not power to yield one foot of the territory of the 
United States, and that one inch of it' they never 
would yield. That ought to be a lesson to Ameri- 
cans in all time to come. Sir, the memory of such 
men is the treasure of our country. Let us pro- 
tect it with sacred vigilance. 

Mr. HUNTER. Mr. President, the Senator 
from Delaware has discharged a pious duty, and 
discharged it well. He has rescued the memory 
of his father from an imputation which might 
have tarnished it, and shown that he was guiltless 
of any such offense. His, sir. was such an of- 
fering as filial affection might be glad to render 
to the dead. It was not only his right, but his 
duty, to have risen, and to have done what he has 
this day done. 

But, sir, while he feels it to be his duty to take 
care of the reputation of his father, I may be al- 
lowed, perhaps, to say a word in reference to a 
great name, which is deservedly cherished in my 
own State. That Mr. Jefferson believed what he 
recorded, I think no man can doubt who has ever 
studied his character or his history. That he was 
led into an error, and very naturally led into an 
error, under the excitement and t)pe passions of 
the day, I think has been very clearly shown. 
But, sir, that he is chargeable with culpability for 
preserving and for presenting to posterity such 
memorials as those which he has left behind hina, 
I think, cannot be justly maintained, when we 
come to consider the importance and the value 
of such historical documents. That they should 
contain errors is natural and probable enough; and 
that no man would have regretted those errors 
more than Mr. Jefferson, if he had been aware of 
them, i believe I may say, and expect to be sus- 
tained by the evidence of his life and his career. 

Sir, to say that it is wrong for such a man 
as Mr. Jefferson, who figured in scenes so im- 
portant, to leave behind him any memoirs of a 
personal character, or a daily record of the pro- 
ceedings of the times, would be to say that we 
should have denied to the world such memoirs as 
those of Sully, and Clarendon, and De Retz, and 
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Burnett, and many others to which I could allude, 
and lAich we would not willingly lose. Sir, of 
all sorts of historical documents, these are among 
the most important. I may say, also, that this 
kind of history is especially liable to error, and to 
errors which are not easily avoided. That such 
mistakes are to be found in Mr. Jefferson's 
writings, I admit. That the Senator from Dela- 
ware has proved that he was mistaken and deeply 
erred in this case, 1 admit; but whilst f sav so, I 
must be allowed to declare that I do not believe 
Thomas Jefferson ever recorded that which he did 
not believe to be true, either in reference to the 
character of a fellow-man, or in regard to any 
event of historical importance. I must, also, be 
allowed to say that, although writings of this char- 
acter may be liable to such errors, yet it does not 
follow that it was improper in a man who saw 
what he saw, and who bore such a part in the 
public affairs of the world as he did, to leave such 
records as must be among the most valuable monu- 
ments of human history; for the good more than 
compensates for the evil which may be thus done. 
Sir, they will be recurred to hereafter by posterity, 
and they will be received as one of the legacies from 
him for which he will be honored and remem- 
bered. 

Mr. MASON. Mr. President, I listened, as did 
ait the Senate, with deep interest and emotion to 
the explanation which fell from the very able Sen- 
ator from Delaware, in vindication of the memory 
of his father. 1 must be permitted to say, sir, 
even in his presence, that, while it illustrated the 
filial virtues of his own heart, it betrayed an able 
and well-balanced intellect. I can appreciate the 
painful necessity under which he was placed while 
diBcharginff this duty, achieved, I will add, with 
such signal success in our presence. It would be 
gratuitous in me to say that the evidence, which 
he has been enabled to adduce from the mouldy 
records of time, has been conclusive. 

Sir, it is unfortunate that there was such a ne- 
cessity. I agree with my friend and colleague, 
and with the honorable Senator from Michigan, 
that, if we could recall the actors of those days, 
the distinguished statesman who recorded those 
pages would have been the first to obliterate them. 
The feelings which he carried to his grave in his 
latter days are strikingly depicted in the letter 
which was read by the Senator from Delaware, 
one of his last letters to Mr. Adams, who pre- 
ceded him in office. The passious of the day had 
then subsided, and the excitement of feeling had 
•absided with them. 

Bat now, sir, so far as history is concerned, we 
know how utterly impossible it is, with the clear- 
est and least impassioned mind, clearly to ascer- 
tain the truth when there is excitement and preju- 
dice mingled with it. Mr. Jefferson, undertook, 
unfortunately, as I think, to record conversations 
at some time after they had passed, and he under- 
took it when the passions of the day had not yet 
sobsided, and when none, from the necessity of 
his position, had mingled more freely in them than 
he had done; and all can understand, who know 
aojrthin^ of the difficulty of getting at truth, how 
natural it was that ^ven such a man should have 
misintmtreted and misapprehended. 

Sir, Thomas Jefferson has left his impression 
upon the age in which he lived, not only in this 
Moad land, but at home, in his native State. No 



man did more to mould, to cast into shape, and 
form the Government which now prevails in this 
country — a Republican Government, resting upon 
popular institutions. The traces of his mignty 
intellect are everywhere in the history of the coun* 
trv. At home, after he had retired from public 
lite, he gave his whole time, and all his thoughts 
to the institutions of his native State, and to the 
promotion of her welfare. 

Sir, the James A. Bayard of that day has passed 
into history, and it may be said of him, that ht 
bore with a winning grace that hi^h and lofty 
name, which the Bayard of Dauphiny, had sig* 
nalized in the fifteenth century — the chevalier who, 
with the virtue of Scipio blended the graces of 
Alcibiades, who lived without fear, and died with- 
out reproach . 

Now, sir, one word as to what has fallen from 
the Senator from Maryland, in reference to tht 
publication of the papers of Mr. Jefferson. It 
was at my instance, I think, chiefly, that the very 
learned and able gentleman who was appointed by 
the committee to edit this publication, was selected; 
a citizen of Virginia, then and still a professor in 
old William and Mary — our renownedfand earliest 
seat of learning — ^Professor Washington . He con- 
versed with me frequently and freely while he had 
this work under his charge; he conversed equally, 
I believe, freely with the honorable Senator from 
Maryland, who was th^^n, as now, chairman of 
the Committee on the Library, to whom the duty 
of publication was intrusted. Professor Wash- 
ington considered it his duty, and in that, I believe, 
he was sustained by the honorable Senator from 
Maryland — certainly he was by me — to publish 
everything which would contribute materials for 
future history, or which would show the political 
op'inions and tenets of Mr. Jefferson. I presumt 
there was no consultation with anybody as to th^ 
publication of the anas, I never heard of it. My 
impression is, however, that these anas had been 
published in the private collection that was printed 
by Mr. Jefferson's representatives after his death, 
and had gone to the world in that form, and if tht 
inquiry had been made of me, or of the honorablt 
Senator from Delaware, now before me, [Mr. 
Bataro,] upon the propriety of a reprint of this 
book, it would have been a question of difficult 
solution; because, if they had been withheld, at a 
future day it might have been supposed that they 
were suppressed from tenderness to the memory 
of the gentleman who was assailed. A most unjust 
and unfounded inference might thus have arisen, 
had thev been suppressed. I take it for granted, 
and if I am wrong the Senator from Maryland 
[Mr. Pearce] will correct me, that the attention, 
neither of the committee or of any other, was 
called by Professor Washington to the propriety 
of publishing the anas with the other papers. I 
therefore am not in possession of his reasons for 
having included them; but I can very well under* 
stand, knowing that gentleman, as I do, to be a man 
not only of correct taste, but of sound and judicious 
head, that if the question occurred to him as to ths 
propriety of a reprint, he would have solved it 
by saying, ** If it is withheltf, the act may bt 
deemed equivocal, and unfounded inferences may 
be drawn." 

Mr. President, let none fear that what is re- 
corded in those anas, after thfr refutation we hava 
received to-day, will leave tht slightest shade upon 
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tht memory of Bayard with posterity or in hia- 
tory; and equally let none fear» who is interested 
for the memory of Mr. Jefferson » that it will leave 
apon the public mind^or upon the unwritten futwre, 



any other impression than rerret, that so great a 
man should have left the world before he was dis- 
abused of this grave misconception , and had, him* 
self, an opportunity to disclaim it. 
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NAVAL RETIRING BOARD. 



Tke reMlntkms sabmitted by Mr. IvcEfON, in reUtion 
totbe Navsl KeliriBg Board, being before tbe Senate, 

Mr. BAYARD said: M r.President,the personal 
reflections and attacks upon individual character 
and conduct which have been introduced into this 
debate upon the law of last session in relation to 
tbe Navy, and the proceedings under it, I have 
Tiewed with extreme regret. 

They are irrelevant for the purpose of wise 
legislation, and tend only to distract the attention 
of the Senate from the consideration of the danger- 
ous principles involved in that law, if the prece- 
dent is permitted to stand upon the statute-book 
without legislative condemnation. 

They interfere also, by the enlistment of per- 
sonal reelings and passions, with a calm and un- 
biased determination of the appropriate remedy 
for the evils which have flowea from that ruthless 
law. 

Before closing my remarks I shall, however, 
of necessity be compelled to notice certain parts 
of the late speech ot the honorable Senator from. 
Texas, [Mr. Houston;] but, in doing so, I shall 
endeavor to keep on tne defensive, though the 
invitation to aggi^ession is rendered very tempting 
by the general course — ^I cannot say of ar^ment, 
but of comment — which was pursued by that 
honorable Senator. 

My present purpose is to confine^myself to the 
law and the proceeding under it, and the consider- 
ation of the remedy, within the scope of leeislative 
authority, best calculated to arrest the evils it has 
produceJd. 

There are three resolutions and one bill now 
before the Senate, besides that which I have sub- 
mitted informally as an intended substitute for 
the bill reported by the Naval Committee. First, 
w the resolution of the honorable Senator from 
Georgia, [Mr. Iverson;] second, the resolution 
offerw by his colleague, [Mr. TooMBs;]and third, 
the resolution offer^ on behalf of the Committee 
on Naval Affairs by the honorable Senator from 
Tennessee, [Mr. Bbll.1 

Before proceeding with my remarks on the law 
of 1855, and the proceedings which have taken 
place under it, I shall state briefly the reasons 



why lam opposed to the passage of any of these 
resolutions. 

The resolution of the honorable Senator from , 
Georgia [Mr. Ivbrson] provides, that 

<< A committee of Senators be appointed by tbe Chair, 

with power to tend for persons and papers; and theU said 
committee be, and are hereby, authorized and instructed to 
summon before it the members of the late < naval retiring 
board,' or such of them as may be conveniently brought be- 
fore the committee, and examine thera upon oath as to the 
facts and evidence, grounds and reasons, upon which tbe 
action of said board was founded in each case of the officers 
recommended to be put upon the retired list, or dropped 
from the service ; and that said committee be further in- 
structed to inquke and obtain any other fbcts which, in 
their opinion, may bear upon the cases aforesaid, and re- 
port the same to tbe Senate." 

The second branch of his resolution provides, 
that 

" Said committee be authorised and instructed to advise 
and consult With the President of tbe United States in re- 
lation to the cases of said retired and dropped officers, with 
the view of correcting any error or injustice which may 
have been committed by the action of said retiring board, 
by the reappointment or restoration by the Pre.sident of such 
officers as may have been ui^ustly or improperly retired or 
dropped." 

My first objection to these resolutions is the 
want ef authority. I know of no law of the United 
States which (at least in matters not within the 
exclusive cognizance of either body) authorizes 
a single branch of the legislative power to send 
for persons and papers, to compel the attendance 
of witnesses, or to give validity to the adminis- 
tration of an oath. 

Without a law to confer such authority, any 
oath administered by the committee would be 
promissory and not judicial, and no penalty would 
attach to its violation, and the attendance of the 
witnesses, and production of papers, unless from 
the Departments, could not be enforced. 

I am aware that others differ from me in opin- 
ion on this point; that such authority has been 
often assumed by both branches of the Legisla- 
ture, and that witnesses have attended commit- 
tees under a subpena, and submitted without ob- 
jection to an examination, and also voluntarily 
produced papers in their custody and control. 
The right, however, to proceed oy attachment 
and commitment against a witness refusing to 
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attend, or to submit to examination, has never been 
judicially decided ; but I cannot doubt the result 
of the decision, if the question is brought before 
a court of justice. 

Should the committee appointed under these 
resolutions issue a subpoena for a witness, and on 
his refusal to attend, either the committee or the 
Senate should order him into the custody of the 
Sergeant-at-Arms, such an order in my judement 
would not merely be irregular, but voia, for 
want of authority; and the Sergeant-at-Arms 
would be liable to an action of trespass, if he ex- 
ecuted the order for the infringement of the per- 
sonal rights of the person whom he so arrested. 

There is anodier objection to these resolutions, 
that the length of time necessary for the inves- 
tigation proposed would prevent a disposition 
during this session of the whole question, and of 
the nominations which have been made by the 
President. 

Further, there is the objection, that the second, 
at least, of these resolutions involves an assump- 
tion of executive functions, which the law has 
delegated to the board of officers and to the Pres- 
ident; and, without some statute authorizing it, 
the Senate have no right to appoint a committee 
to advise with the President in matters not within 
their constitutional powers. The last objection 
is, that, if my views of the law of 1856 are correct, 
the resolution is entirely unnecessary, for that 
law ought to be repealed, as being unwise and 
unjust, without references to any facts as to. the 
proceedings under it other than those which are 
already well known. 

My objection to the resolution of the honorable 
Senator from Georgia, who sits on my right, 
[Mr. Toombs,] is, that it tends to delay; and fur- 
ther, that the information which it seeks we have 
already, unless we determine to discriminate as 
to the decision of the Executive in .individual 
cases, which is not within the scope of our au- 
thority under the law. That resolution requires 
the Secretary of the Navy to procure and lay 
before the Senate the charge or charges, cause or 
causes, (specifically set forth by the members of 
the late naval board,) for which the several offi- 
cers of the Navy were removed or disrated, who 
have applied, or may apply, or in whose behalf 
applications may have been presented, to the 
Senate for redress against the alleged injustice of 
this board. ^ 

The answer of the president of the board,which 
is appended to the report of the Committee on 
Naval Affairs, gives all the information which 
you can expect tp derive imder that resolution. 
And further, if the view which I intend to present 
of this act of 1855, its construction by the Exec- 
utive, and the proceedings under it, be correct, 
the resolution becomes entirely unnecessary. 

The next resolution is that offered by the hon- 
orable Senator from Tennessee, [Mr. Bell J by 
the authority of the Committee on Naval Altai rs, 
which proposes to authorize that committee ** to 
send for persons and papers, to enable them to 
investigate matters pending before that commit- 
tee." my objections to this resolution are, that 
it is inconsistent with the course recommended 
by the committee in their report; and that, if 



they have not prejudged individual cases, yet 
with ffreat def<|rence to them, it seems to me, 
from Uieir report, that they have prejudged the 
general action under the law; and, therefore, if 
we are to have a committee of examination, and 
have authority to appoint one, the Committee on 
Naval Affiodrs do not, in my judgment, stand so 
entirely unbiased that the authority should be 
delected to them. 

My further objection to this resolution is, that 
it cannot be expected that we shall leave this ex- 
amination to any committee of the Senate until 
Congress has determined by legislation that it 
cannot or will not remedy the evils which have 
flowed from its own action. Besides, it is an as- 
sumption of executive power by the Senate when 
not in executive session. 

Mr. President, if a law has been unwisely exe- 
cuted, or th^ proceedings under it, from any 
cause, have not met the approbation of Congress, 
I do not doubt that we may, and should, bylegis- 
lation, apply a remedy; but I do question the 
authority of the Senate to assume executive power 
as to the administration of a law in individual 
cases when its due execution has been intrusled 
to the President, unless in the exercise of that 
incidental power to check abuses which has been 
acted upon in executive session when nomina- 
tions supposed to arise out of the abuse of power 
have come before us. The propriety of repealing 
laws^and providing remedies where those laws 
practically have been found injurious, was exem- 
plified in the case of the bankrupt law. The 
power cannot be doubted. The ocmkrupt law 
was passed at the first session of one Congress, 
and repealed at the third session of the same 
Congress, because it was found that — though 
there might be benefits accruing from its passa^^ 
— the wide-spread frauds to which it lea wovud 
prove far more injurious to the community, if it 
was suffered to become permanent, than any 
benefit it could confer. If I can succeed in estab- 
lishing, to the satisfaction of the Senate, that this 
law of 1855 is wrong in principle, and odious, no 
just reason can be given why a different Con- 
gress — though some members of this body may 
be the same as those who were actors in the pas- 
sage of the law — should not retrace the steps 
which have been taken, and provide, by appro- 
priate legislation, for the evils which have flowed 
from the law, from an erroneous construction of 
the law, or from improper action under it. 

On a former occasion, Mr. President, I stated 
that the vice was in the law itself — that the errors 
and the evils which had followed it were inevita- 
ble, no matter what officers had been placed upoh 
the naval board. To sustain this position I will 
recur, first, to the history of legislation on this 
subject, and will then proceed to the exposition 
of the law and its intent, as I read and under- 
stand it. 

I do not deny the necessity of reform in the 
Navy. It cannot be doubted. After lone years 
of peace, in any and in every Navy, under the 
rule of seniority which I suppose to be essential, 
(and which the committee recognize as an essen- 
tial rule to gusurd against personal favor and po- 
litical injustice,) many incompetent officers must 
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uoaroidably exist in the ^a^T* Yoa are obliged 
to have in your Navy more omc^rs than you can 
keep in constant employment. It would beprac- 
ticaliy impossible to maintain a Navy on the 
basis of retaining only such a number of ofllcers 
as could be kept constantly employed. The duty 
could not be performed. You would deny to the 
officer the common comforts of domestic life: 
married or single you would deny to him the en- 
joyment of a home. Therefore, practically, your 
officers must consist of probably twice, or per- 
haps three times, the number that can be engaged 
Ib active service, if you mean to keep up a naval 
establishment. That abuses will necessarily arise 
during a long peace under this state of things — 
that incompetent officers may retain their position 
cannot be doubted; that they may attain high 
rank is also certain; but the existence of an abuse 
forms no reason for an improper mode forremedy- 
ii^ it, or for the exercise of individual injustice 
in the application of the relnedy. 

In every service there must be variances in 
the capacities of the different officers who are 
employed. If the expectation is indulged by any 
member of this body that you can, under any 
system whatever, obtain for your Navy officers 
who shall be equal to a Stewart, or a Decatur, it 
will Drove a vain expectation. In war there is 
less difficulty in discrimination than during peace; 
for the opportunity^is then given, which seldom 
occurs in peace, for the exhibition of that high 
capacity and merit which enables their possessor 
to establish his proper position beyond the reach 
of cavil, or the variance of opinion, which might 
otherwise arise from personal partiality or polit- 
ical bias. 

I proceed now, sir, to the origin and history of 
the difficulties in regard to reform in the Navy. 
In 1842, which is about the time of the commence 
ment of the complaints in reference to the want 
of morale in the personnel of the Navy, the Con- 
gress of the United States passed a law limiting 
the grade of midshipmen to the number which 
existed in January, 1841. The reason and the 
necessity of this law; arose from the fact, that in- 
dividual solicitation, and personal and political 
influence, had, under executive authority, over- 
crowded the junior walks of the profession . Yet, 
sir, the Congress of the Unitea States, with an 
inconsistency which is to be deplored, in 1848, 
though the evil existed and was felt, and the com- 
{Aaints were still made^ removed the restriction 
of the law of 18^ so as to increase the number of 
midshipmen to four hundred and sixty-four. 
Junior officers being brought into the service in 
such disproportion to the number which the law 
Hmited m tne superior ^ades, necessarily, after 
years of service, became impatient for promotion. 
Their individual influence and that of their friends 
were exerted to attain what really was necessary 
to a limited extent — reform in the personnel of the 
Navy; but it tended also to carry that reform too 
far. That was the natural eifect. I shall refer 
to the history of the legislation, or rather at- 
tempted lefi;isIation,in relation to naval reform as 
briefly as i can, and trace the steps which led to 
the act of February, 1855, for the purpose of 
•howing that this is the first instance in which 



either House of Consress has passed a law to 
which such decided objections in principle exist. 

In 1844, when the first bill which I can find 
passed either House of Congress, a bill was re- 
ported by my brother, (who was then a member 
of the Senate and chairman of the Committee on 
Naval Affisiirs,) with a view to reform in the Navy. 
That bill passed the Senate with amendments, 
but was not acted upon by the House of Repre- 
sentatives. I will state its substance: It is enti- 
tled " A bill concerning furloughs in the naval 
service." It provides, in its first section, that the 
Secretary of the Navy be authorized to convene 
a board of officers, of not less than four nor more 
than seven members, to take into consideration 
the case of any officer whom he may desire to 
put on furlough; that the decision of the majority 
of the board shall be final and conclusive, and 
from the time of that decision the officer be placed 
on furlough. The officer is also, by the same 
provision, put out of employment, and is allowed 
one half the rate of his sea grade pay. It also 
provided that if, in the opinion of a majority of 
the board, the case of any officer was one proper 
to be tried by court-martial, for any offense or 
oflTenses committed by him, they should certify 
this opinion to the Secretary of the Navy, emd a 
court-martial should then b6 ordered. There was 
no right to dismiss under this bill. It simply pro- 
vided for a retired list upon furlough. It further 
provided that the memoers of the board should 
be sworn or affirmed by the presiding officer; that 
the individual whose case was submitted to the 
board should have due notice given him by the 
Secretary of the Navy, of the reasons to be sub- 
mitted to the board for their decision, and should 
have the right to appear before the board in per- 
son, and make such explanations as he should 
think proper, in writing or by parol. 

But, sir, the Senate of the United States were 
not satisfied with the bill reported by that com- 
mittee, and among other amendments which are 
immaterial they added this: 

"The said board shall have authority to summon all such 
witnesses as tbey may think necessary and proper, and to 
examine them on oath or affirmation, to be administered by 
the presiding officer." 

Here we have notice to the party; the right of 
trial was secured, though the effect of the decis- 
ion was simply to place the officer on furlough pay 
out of the line of promotion, and no auUiority 
granted to drop any officer from the service. 

This was the legislation of the Senate in 1844. 
The difference between the provisions of this bill 
and that which passed in 1855 is so obvious as to 
render comment unnecessary. In 1853, another bill 
was passed by the Senate, reported by my friend 
from New Jersey, (Commodore Stockton,) Who 
was then a member of this body, and had been 
himself a highly distinguished officer in the ser- 
vice. This Dili provided for the establishment 
of a board of officers; but it provided, as a check 
upon what otherwise would be the evils of such 
a board, that every officer of the Navy of the two 
highest grades, and sixty of the senior lieuten- 
ants, should , before the sitting of the board, with- 
out consultation, report, on honor, to the Presi- 
' dent, the name of each and every officer who, in 
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laia judgment, ouglit to be furloughed« drofmed, 
or retired. There was, therefore, a controilixig 
influence, and the board were to take up and ex- 
amine the cases founded on the majority of the 
opinions so expressed and obtained. It luso pro- 
vided that the opinion which the Exeeutire was 
authorized to require, on honor, without consult- 
ation, from all the captains and commanders, and 
sixty of the senior lieutenants, as to the qualifi- 
cations of their brother officers, should indnde 
disqualification from infirmity of health, or any 
other cause ** not iffeding thetr moral cktiraeUr^** 

The dangerous right, therefore, of investiea- 
tion as to the moral character of the officer, by 
mere opinion, was excluded from the bill of 1853. 
That bill also passed the Senate with certain 
amendments, but was never considered in the 
House. 

We next come to the bill of 1854, reported, I 
believe, by the present chairman of the Commit- 
tee on Naval Affairs, [Mr. Mallort.] That bill 
was reported on the 17th of May, 1854. It con- 
stituteo no board of officers. Jt provides that — 
" The Secretary of the Navy sball cause each captain, 
oommandef, lieutenant, medical officer, and puner, to re- 
port, under such regulations as he may prescribe, the 
officers of their respective grades who are qualified to per- 
fbrm efficiently all their duties ashore and afloat ; and from 
his scrutiny of such reports as may be filed in th^ Depart- 
ment witliin six months after notice issued to said officers, 
the Secretary, with the approval of the President, shall 
retire, or permanently furlough, or drop, from the service, 
til officers who, in bis judgment, are not so qualified." 

The bill was discussed and debated in the 
Senate, and passed that body, but failed or re- 
mained unacted upon in the House. I shall ad- 
vert hereafter to the clear distinction in principle 
and wide difference in liability to error, m action 
under it, between a bill which provides for the 
retiring or dropping of an officer ascertained on 
the opinion of the aggregate of his profession, or 
his grade^a majority of them — and a bill con- 
fiding the same power to a selected few of partic- 
ular grades. 

I come now to the act of 1855, and the circum- 
stances attendiii^ its passage. The Secretary of 
the Navy has fallen into a singular error in the 
view which he takes of the circumstances attend- 
ing the passa^ of this law; and according to my 
recollection, the same error has not been escaped 
in debate by some members of the Senate. The 
error to which I refer will be found in the report 
of the Secretary to Congress at the commence- 
ment of the present session, on page 10, of the 
third part of the President's message and docu- 
ments: 

" The feature providing fbr dropping entirely fVom the ser- 
vice, was not in the original bill, but #as inserted in the 
House by an overwhelming majority, and, after elaborate 
and thorough debate in the Senate, was passed almost 
unanimously." 

That is the allegation. Now, with great def- 
erence to the honorable Secretary — for whom I 
entertain a high respect, and whom I have not 
the remotest intention, in any of my remarks, to 
censure, though I differ from him widely in opin- 
ion as to the proper construction of some clauses 
of this law — 1 must be permitted to say that he 
has committed a mistcike in facts here. There 
was no elaborate and thorough debate in the Sen- 



ate in reference to this provisimi; the clause pro- 
viding for dropping did not pass by any tiling like 
an almost unanimous vote in the Senate. 

In that debate I took some pwti. I sball have 
occasion perhap»— certainly not with any view to 
exhibit my own prescience — to refer to a portion 
of the remarks which I made at that time against 
the dropping clause inserted by the House, the 
evil ana mjustice of which, to my mind, were so 
apparent as to cause me, I freely admit, to over- 
look what I now consider to be defects in the 
structure of the original bill as it passed the Senate. 

The bill was reported to the Senate by the Com- 
mittee on Naval Affisdrs, on the 29th of January, 
1855. It passed on the 2d of February, without 
debate, on the mere statement of its contents by 
the honorable member of the committee who 
reported it, [Mr. Mallort.I I have the bfll 
before me. On the I7th of Feoruary , the amende 
ments of the House to this bill were reported by 
the Naval Committee, and the consideration of 
them commenced and ended on the 26th of Feb- 
ruary. As I have mentioned, when the original 
bill was read, and its contents stated — ^fairly and 
truly stated, I admit— by the honorable Senator 
from Florida, [Mr. Mallort,] the bill passed 
without a word or a comment from any member 
of the body; perhaps receiving the attention of 
scarcely a single Senator, beyoim the members of 
the committee. 

When the bill was taken up for the considera- 
tion of the amendments of the House on the 26th 
of February, Senators must recollect well the 
pressure of business which weighed upon us, 
and the variety of subjects with which tne mind 
of almost every Senator was occupied at the time. 
Under such circumstances, it ia not at all extraor- 
dinary that attention was not given by all to the 
Erinciple involved in this droj^ng clause, which 
appened to attract my observation. On the 
same day the whole debate took place, though the 
proceedings involved first an amendment offered 
ty the honorable Senator from Maryland, [Mr. 
Pratt,] providing that the law should be ex- 
tended so as to include the medical corps of the 
service; and the debate in part related to that. 
Then there was a motion made by the honorable 
Senator from Florida, now no longer a member 
of this body, (Mr. Morton,) to postpone indefi* 
nitely, on which he delivered, not a lon^, but an 
arranged and able argument. It was not listened 
to by the Senate at the time of its delivery; bat 
well would it have been for the country, if Sena- 
tors had paid somewhat more attention to the 
objections made by the then Senator from FlorHa. 
The question as put to the Senate, was first on 
the motion of the nonorable Senator from Mary- 
land, containing his amendment to the amend- 
ment of the House; and that was rejected. The 
next motion was that for the indefinite postpone* 
ment of the bill by the honorable Senator from 
Floiida,b^ore the Senate had adopted the droming 
clause, which constitutes the worst feature ot the 
bill as it finally passed. On that motion, I, with 
others, not knowing what the action of the Senate 
would be on the House amendment, voted against 
the indefinite postponement; and the motion wtf 
rejected by a vote of forty-one to two. Thex<e 
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vas the onanimity. This TOte the honorable 
Secretary of the Navy has confounded with the 
subsequent proceedings on the bill. In the short 
debate which ensued — and it was a very brief 
one, for I was perfectly sensible that, with the 
pressure of business, (Senators would not listen 
to a long discussion — I felt it due to my opinion 
of the principle of the drop clause to make mv 

Frotest against its adoption as briefly as I couki. 
did so. The honorable gentleman from Florida 
[Mr. Mallort] replied to me. The whole dis- 
cussion did not occupy- more than thirty minutes, 
and it was partially joined in by my honorable 
colleague, [Mr. Clayton,] and some few words 
were also said by the then Senator from Illinois, 
(Gtenerfid Shields.) This was the extent of the 
aebate; and in the midst of the closing scenes of 
the session, the minds of Senators being occupied 
with different matters, I do not wonder that the 
objections which I made were unheeded and prob- 
ably unheard. I have seen such a state of things 
before. I knew that, the attention of Senators 
being engrossed by other matters, they could not 
be induced to consider the importance of this prin- 
ciple as it struck me; and I admit also that in the 
greater injury which I supposed the drop clause 
would innict, I myself overlooked the language 
of the original bill, which, on subsequent con- 
nderation, I have become satisfied contains vital 
errors. 

^ I did not, under the circumstances I have men- 
tioned, think it necessary to call for the yeas and 
nays on the adoption of the House amendment; 
but I did call for a division of the Senate, after 
stating my objections. I had been pressed not 
to oppose that amendment, both in the Senate 
and aut of the Senate, in the ante-chamber, before 
it was acted upon, on the ground that the Navy 
required reform — which I conceded — and that if 
the amendment went back to the House, the bill 
would fail altogether. An argument to the same 
effect was submitted by the honorable Senator 
from Florida, [Mr. Mallort,] in the course of 
that debate. Honorable Senators know full well 
how often, under the stress of that argument, we 
pass bills which we had better omit to pass. In 
the same mode, the bill to remodel the diplomatic 
and consular system was passed; and I suppose 
it will remain an incubus on your statute-book 
until you find that its impracticable provisions 
render necessary its extensive modification or 
totid repeal. I called for a division; and what 
was the vote on that amendment? Twenty-three 
Senators rose in favor of the amendment; tne noes 
were not counted. I saw, we all saw, that a 
majority of the Senators then present were in 
favor of the adoption of the amendment. I had 
performed my duty in objecting to the principle 
of it, and was not disposed to interpose vexatious 
interruptions to the general course of business. 
The responsibility rested with the majority, and 
I was content so to let it rest. Is this anything 
Uke unanimity ? My own recollection is mstinct 
that, at the time, there were some thirtynsix or 
Airty-seven Senators in the Chamber. The noes 
did not rise, but the fact appears unequivocally 
taat this clause was adopted by scarcely more 
Uian one third of a full Senate— twenty-thrte 



votes. Is that unanimity ? Is that a decision so 
obligatory in its character, or so commanding^ in 
its influence, that we are not to revise the action 
had under it, even though subsequent experience 
should showUiat that action wasprejudical,and, 
instead of reforming, has tended only to disor- 
ganize and destroy the Navy ? Sir, it is evident 
that one of the errors of the honorable Secretary 
has arisen from confounding the vote on the mo- 
tion for indefinite postponement, with the vote on 
the adoption of tlie amendment of the House of 
Representatives. 

in order to establish some of the facts which 1 
have stated, I will read a portion of the remarks 
I then made— that part wnich contains the sub- 
stance of my objections — and the reply which 
was made by the honorable Senator from Florida 
on the motion which I suldmitted. On page S^ 
of the Congressional Globe for last year, my re- 
marks read as follows: 

<' I wisb simply to enter my protest against the erection 
of any tribunal of the character which one amendment of 
the House directs to be created. Sir, I am perfectly aware 
that reformation is wanted in the naval service. I admit 
it ; but I am not willing to sacrifice what I consider to be 
a great principle, even for attaining that reformation. I do 
not wish to agree to the irresponsible exercise of the power 
which it will confer. The bill, as it passed tbe Senate, I 
could assent to cheerfully. One of the amendments of the 
House embodies a provision by which an irresponsible 
court of five ofilcers is to be created, upon whose opinions 
or belief, as to the capacity or fitness of their fellows in tbe 
service, the President of the United States, without respons- 
ibility, may drop them firom the service, though they may 
have been in it twenty, or thirty, or forty years. No such 
power, with my consent, shall be given to any board of 
ofiteers. If tbe Navy cannot be reformed without that, so 
for as my vote goes, it shall stand as it is. I think the prin- 
ciple involved in that amendm^it wrong in itself. 

'< It is wrong in principle to take out of the service a 
board of officers who shall pass their opinions on the respect- 
ive merits and qualifications of other officers in tbe ser- 
vice, without accusation, without hearing, withoutachai^ ; 
and then, sanctioned by that report, without responsibility, 
to say that the President may drop them from the service. 
Sir, I was willing to go for the retired list; for I look upon 
the naval service as one in which, if a man continues loi%, 
he becomes unqualified for the penformance of any other 
duty. It may well be that an officer of tbe Navy may not 
have been distinguished in the service, though he may have 
performed, as men often do in private life, his duties in a 
manner sufficiently creditable. He may have done that, 
but not in any distinguished manner ; &n& I should be un- 
willing, when that man reaches the age of forty or fifty years, 
unless there be some positive charge against him, to throw 
him out of the service into beggary. I think the principle 
of the House amendment intolerable; and I believe that, if 
it is concurred in, the oppressions that will neoessarily take 
place under it will be such that it will have to be amended* 
I make the objection, Mr. President; but^if the Senau 
choose to agree to the amendment, be it so\ Experience 
must indicate whether I am right or not ; but I am not will- 
ing, without making the objection, and without voting 
against the amendment, that such a tribunal should be 
erected by the authoriQr of the Congress of tbe United 
States." 

Perhaps it was in part my own fault that the 
objections, even briefly made as they were, did 
not attract the attention of the Senate; for, with 
a desire to spare the occupation of time, I made 
those remarks while the amendment of the hon- 
orable Senator from Maryland was pending. 
They have no relation to his amendment, and 
therefore the attention of the Senate may not 
have been given to them, as not being considered 
applicable to the amendment whiclf they supposed 
to be under discission. 
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The honorable Senator from Florida [Mr. 
Mallort] replied to me. He saidi 

" I propose in a yery few words tQ answer tbe objection 
of the honorable Senator from Delaware. 

« He ob}ecli to confiding to the board this power to desig- 
■aie fiir reteryatioti any afikser wboiae coadact is such as 
to jintify a rexrommendatiott of dismissal fVom the Navy. 
The board is to have no oUier authority than to recomn\end. 
Over them the Secretary of the Navy first, the President 
next, and the Senate next, as a matter of course, will exat- \ 
oise jarifdiction and authority. The exercise of this power, | 
ia regard to the officers, is to be placed where it ought . 
to be placed— in tbe judgment of their peers ; and, sir, if 
there be a man in tbe service whose character is so degraded, ' 
whose standing is so influnoos, that a Juiy of his peers, ' 
after thirty years' acquaintance^ wiU decide that he ought ' 
to be dismissed from the service, I say, in due deference to , 
the judgment of the Senator from Delaware, that thai | 
decision should be taken as a final judgment ; and I am 
willing to trust the question to a jury of his peers. Every 
msOf in every profession of life, looKs alone to tbe opinion j 
of bus peers for a correct judgment ; and if, in the Navy, i 
we cannot trust the delegation of this power to judge of 
an officer, where may we look for justice ?» 

In reply to this portion of the remarks I have 
quoted, I said; 

« The services df the honorable Senator from Florida in 
behalf of the Navy no one will question. His knowledge 
ia reference to the matter no one will doubt. But, sir, I 
dMer from him as to what he calls the judgment of a man's 
peers ; that is, in this case of five officers brought together 
at the will of Ae President, who are to make no inquiry 
upon testimony, who are not to hear the party, but who, on 
tiieir own opinion and belief— for that ia the substance of 
flie language of the bill— may^ by an arbitrary discretion, 
leeommena to tbe President that A, B, C, and D, their fel- 
low-offioers, be dropped from the list; and then, that on 
that authority the President may drop a man from the list, 
and tuca him forth to the world without means of su^rt, 
though he may have been ten, twenty, or thirty years in the 
service of the country." 

Here Mr. Shields, then Senator from Illinois, 
interposed I putting this question: 

"Will the honorable Senator permit me to ask him 
whether the President cannot drop an officer from the list 
without this examination ? *' 

My answer was: 

<« I have no doubt about that ; but the wide distinction 
is this : There is the power, with responsibility ; but if you 
interpose this board of ofiicers, the President will throw 
himself upon the opinion of the board, and he will not carry 
his responsibility beyond it. The board recommend him to 
drop A, B, C, and D, from the list; therefore, there will be 
no individual responsiblity ; but, as to the power of the 
President of the United States now to dismiss an officer 
fiKun the Navy without a court-martial, and to exercise that 
power in an arbitrary manner, there is an independent spirit 
in the Navy and in the country, there is a jealousy in the 
Navy as to its exercise, which no President would hazard ; 
and therefore you find in your experience that, though the 
Ihresident has, in certain cases, dismissed officers from the 
Navy without a court-martial, the power has not been ex- 
ercised for the purposes of abuse. B ut, it seems to me. here 
is an inquisitoral tribunal, dependent upon the opinion of 
the board alone; and tna result will be that, if you constitute 
mieh a board, you will latroduce personal cliques into the 
Navy, and personal favoritism and subserviency, and bring 
difficulty into it*" 

Whether the results which, have flowed from 
this law have been such as I ventured then to 
indicate, I leave for others to determine. Some 
x)f the suggestions which I made as to what would 
be the consequences, have certainly been verified. 
Bui, sir, I have rtad this debate to show that it 
was a short one; and I have stated the circum- 
stances connected with the law to show that, when 
this bill passeif the Senate originally, there was 
no discussion whatever; and that, on the final de- 



bate, when itpasaed, on its return from the Honse 
of Representatives, the discussion was confined 
almost entirely to the drop clause, and thai 
the whole debate did not occupy more than thirty 
minutes at a timfe when the attention of the Sen- 
ate was engrossed by various other matters — with 
^1 the appropriation bills then pending before us, 
and but four days of the session remaining. 

I proceed now to the construction of the law 
of 1^5. The real intent of any law should not 
be drawn from the declarations of individual legis- 
lators at the time of its passage, unless where there 
is manifest obscurity. The language of the law, 
taken in its plain and natural import as applied' 
to the subject-matter, is the only true exposition 
of the legislative will. Differences of opinion 
have been expressed as to the intent of the law, 
and the Secretary of the Navy has been censured 
for his construction of it. I thiink he erred part 
tially in his interpretation, but not to the extent 
which has been alleged. Under this law it was 
provided": 

<< That as soon as practicable after the passage of this acL 
the President of' the United States shall cause a board of 
naval officers to be assembled, to consist of Ave captaias, 
five conmaadera, and five lieuteaaots ; which board, uaAar 
such regulationaas the Secretary of the Nary may presoci^, 
shall make a careful examination into the efficiency of the 
officers of the grades hereinafter mentioned, and shall re- 
port to the Secretary of the Navy the names and rank of alt 
officers of the said grades who, in the judgment of the said, 
hoard, shall be ihci^>able of performing promptly and effi- 
ciently all their duty ashore and afloat ; and whenever said 
board shall believe that said incompetency has arisen flrom 
any caiw» implying sufficient blame on the part of the officer 
to justify it. they shall recommend that bianame bestrjclwn 
altogether rrom the rolls." 

The first question which arises on the interpre* 
tation of this language is in reference to the extent 
of the authority of the Secretary of the Navy to 
direct a hearing, or the examination of witncsM 
under the law. I cannot doubt that there ia no 
authority to take testimony, smd that no 8i>eh 
authority could be created or delegated by the Sec- 
retary of the Navy in the form of instructions. 
He could not, by any regulation of his, authorise 
the administration of an oath when the law dKl 
not warrant it, nor require the compulsory attend- 
ance of witnesses, or their examination under 
oath. He might, perhaps, have audiorized a hear- 
ing of, or an explanation by, the party, aad that 
a public one, if he thought fit. In my judgment, 
however, as there was no provision m the act 
requiring a hearine, either prublic or private, tatd 
looking to the absolute discretion which the bond 
was authorized to exercise*— relying on opinion^ 
merely-'from the nature of the tribunal which 
was to try, not fhcts, but character, I think his 
construction was correct, that the examination 
was intended b'y Congress to be ex foHt an<t' 
secret. I draw this conclusion from the act alone, 
and tbe non-existenoe of any provision seonnng 
those primary rights, which I consider an objea* 
tion to the law sufficient to authorize and require 
its repeal. In the absence of any such provisions » 
in the stataite, it wo<uld seem, although the Seote- 
tary is authorized to organize the board and give 
them instructions, he cannot, in the ibvm of 
ini^mctions, exercise legislative power. The* 
inlei^nee ia both legid and rationftl, tba^ if tk^aot 
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bdd ititettded to authorize a public hearing or e^- 
j^anation of the party, it would have so provided. 
The bill of 1844 does this. If the law had intended 
that witnesses should be examined, it would and 
mttst, beyond all question, have given authority 
to swear them, ff the law had intended that the 
members of the board should be upon oath, a« 
was provided in the bill of 1844, it would have 
given the authority to administer the oath. 

In the absence of any legislative direction of 
that kind in the law, I believe that the Secretary 
of the Navy carried out properly the legislative 
intent and will in his construction of the act of 
1^55, to the extent which I have mentioned; that 
is, in providing that the board of officers appointed 
bv him should assemble together — that they 
snould make an ex farte examination — that the 
examination shoula be secret, and that they 
should have access to the records of the Depart- 
ment, which, with their individual knowledge, 
and comparison of opinion, were to be the sole 
grounds on which their recommendation should 
be based. Such, in my opinion, is the true in- 
terpretation of the law; and I entertain, so far, no 
difference of opinion with the Secretary. 

It may be that I am biased in the opinion 
Which I express as to the legislative intent to be 
drawn from the language of the act, in conse- 
quence of what fen fVom me in the debate fVom 
which I have read extracts, against this law. 1 
entertained that Opinion then as well as now. 
Hieview which I then took of the law was not 
controverted by any member of the Senate^ who 
came within the reach of my voice at the time 
when the remarks^were niade. It was admitted 
by the friends of the bill; because notlalone, but 
the honorable Senator from Florida, (Mr. Mor- 
ton,) made the same distinct objection as to the 
intent and probable effect of the law if passed, 
which we considered one of its mischiefs. 

The act is silent as to the mode of inquiry; and 
if there be obscurity arisinar from its silence, this, 
perhaps, is a case where the exposition made in 
debate, at the time of its passage, if not contro- 
verted, may be relied upon to explain its intent. 
To that extent cotemporaneous debate may be 
relied upon, without danger of an illegal or im- 
proper construction of the law. 

I shall not now pause to contrast the provisions 
of the bill of 1844 with the law of 1855. The 
Committee on Naval Affairs, in preparing this 
law, had no doubt the former bill before them. It 
is sufficient to say that, when the Senate of the 
United St^ites saw proper to authorize a hearing — 
when they saw proper to put the members of the 
court of inquiry under oath — when they saw proper 
^ to authorize the examination of witnesses on be- 
* half of the party charged, (though it was only fdr 
the purpose of retirement, and not of dropping,) — 
thiey, by appropriate provisions in the bill, one 
of which was an amendihent made in the Senate, 
authorized the exercise of the power which would 
be necessary for those purposes. "Whether, how- 
ever, the act was erroneously or properly con- 
strued in this respect, thb board were bound to 
obey its exposition as given by the Secretary of 
th^ Navy, under the name of instructions; and no 
faiUt can be justly found with them for obeying 



those instructions — which they certainly did in 
all respects, and, in my belief, with entire good 
fiuth, and with the most upright intentions to 
perforlh an obnoxious duty. 

I come now to what I conceive to have been^ 
the errors of construction placed upon this law 
by the Secretary of the Navy. The first of these 
errors relates to the inquiry into the morals of an 
officer. The effect of this is to render the standard 
of opinion and iudgment even more indefinite 
than that prescriEed by the law. It confers upon 
the board an unchecked and arbitrary discretion 
as to the moral character and conduct of every, 
officer in the service. Such an enlargement of 
discretion was dan^rous. The standard of 
judgment provided in the law was in itself too 
indefinite to be intrusted to any body of men — 
no matter how pure and intelligent— authorized 
to pass judraent on the rights of their fellows. 
I will read the language of the Secretary's instruc- 
tions, in order that I may comment on them. At 
page 33, third part of the President's Message 
and Documents, I find this clause in the instruc- 
tions of the Secretary: 

" In examining a» to who are < incapable of perfocttiiiif 
theit whole duty both aahore and aooat.' I need hardly 
suggest to you that an officer may be * incapable' either 
mentally, physically, or morally; for, although he may 
possess a strong mind and robust frame, yet if his moral ' 
perception of right and wrong be so blnnted and debased as 
to render him unreliable, he could hardly be ranked as the 
capable officer, to be intrusted with the lived of his coun- 
trymen and the property and honor of his country." 

The truth of the proposition that incompetency 
may be produced by immorality, need not be de- 
niea; but it is equaUy certain, tnat an officer may 
be immoral and yet efficient; and the Question is 
whether the law meant to subject tne general 
morals of the officers of the Navy to the judg- 
ment of the board. Did it mean that immorality 
in the man should be investigated as evidence of 
his incapacity qs an offiber? or that, when the 
incapacity had been ascertained, the board might 
look to its cause, and, if they found that it had 
resulted from immoral habits, might consider the 
case as one ** implying sufficient blame" upon 
the part of the officer, to justify a recommenda- 
tion that he be stricken from the rolls of the Navy? 
The latter I believe to be the intent of the law; 
but the exposition of the Secretary in the passage 
which I have quoted goes far beyond that intent, 
and allows a more dan&^erous latitude of discretion 
to the board organized under the law, if they fol- 
lowed that exposition in their investigations. 

The lahgua^e of the law is, that the board shall 
make a careful examination into the '* efficiency 
of the glides hereinafter mentioned," and "re- 
port to the Secretary of the Navy the names and 
rank of all officers of the said grades, who, in 
the judgment of said board, are incapable of per- 
forming promptly and efficiently all their duty, 
both ashore and afloat." The promptness and 
efficiency of the officer are the questions on which 
the board were to report their opinion. If they 
find him deficient in that respectf then comes the 
further clause authorizing them to inquire whether 
that incompetency has arisen from any cause 
implying sufficient blame on the part of the olli- 
cer to justify striking his name from the roils; 
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in which case they are to recommend that his 
name be stricken off. Is not this the true con- 
struction of the law? and has not the Secretary, 
by his instructions, enlarged the discretion, 
already too dangerous, which the law intended to 
nepose in the board it authorized ? 

Mr. President, men's views of morality, and of 
the extent to which immorality would constitute 
inefficiency, vary much. There are those who 
might entertain tne opinion — and within the scope 
of the Secretary's instruction the naval board 
had a right to make the inquiry — ^that if a man 
was too much addicted to gallantry, it would be 
a sufficient ground on which to pronounce against 
kis capacity as an officer. If he indulged too 
much in the pleasures of the table, and some- 
times when on duty was ^ilty of excess in the 
Tise of stimulants, it might oy others be construed 
into incapacity. DruiUEenness on duty is a suffi- 
cient ground for court-martial , as a specific offense , 
and therefore not within the jurisdiction confided 
to the board . There might cAbo be officers in the 
service, as there are men in the community, in- 
accurate in their relation of facts, who might in 
that way acquire among the profession generally 
a rather unreliable character m regard to their ve- 
racity. The door would be open, under such a 
rule of investigation, to pronounce such an officer 
** incapable." 

Mr. President, I do not contend that the im- 
morality of an officer may not be carried so far 
as to produce incapacity; but I deny that any 
authority was meant to oe given by Congress to 
this board, to investigate notmerely the physical 
or mental capacity of an officer to perform his 
duties, but also to pass judgment upon his moral 
character, in accordance with their individual 
standards of morality. 

If such a rule had been adopted in the English 
Navy, Nelson must have been dropped; because, 
distinguished as he was, as a <* prompt and effi- 
cient *° officer, no one acquainted with history can 
doubt that his relations with Lady Hamilton were 
inconsistent with the obligations of morality, and 
some might ** consider his moral perceptions of 
right and wron^ so blunted and debased as to 
render him unreliable." In the English service 
now, there is an officer who, in the celebrated 
charge of Balaklava, distinguished himself by his 
gallantry, and is known to be one of the most 
efficient officers in the service; and yet I think I 
am justified in applying to him the epithet of 
libertine, as characterizing the general opinion of 
his moral conduct throughout England. I specify 
these cases, and mi^ht readily add others from 
our own service, to illustrate the force of the re- 
mark, that it is not the immorality of the man 
which prevents him from being an efficient officer. 
It may have that effect in some cases. If an 
officer becomes a common drunkard, of course 
that incapacitates him. If his intellect gives way 
from sensual indulgence&^, he is incapacitated. 
An officer may, however, have sinned against the 
decencies of society and the laws of morals; but 
it was not the intention of the law that such sins 
should be noticed by this board, if the officer was 
capable of performing his duty promptly and 
efficiently. It was not intended tnat the moral 



character of the nian should be the subject of 
inquisition; and no such authority can fairly be 
inferred from the language of the statute. 



This is one error in the Secretary 's construction 
of the act of 1855 which tended to mislead the 
board of officers selected by him, as to the extent 
of the inquiry they were authorized to make. 

The second error, if not graver, is more palpable . 
It occurs in that part of the instructions which 
directs the board to divide the reserved list into 
two grades, and to advise and report the names 
of officers who were to be retired upon leave-of- 
absence pay, and those who were to be retired on 
furlough pay. I have no hesitation in declaring 
that this part of the instructions involves an ex- 
cess of power. The language of the law showa 
that it aid intend to remove the responsibility of 
the President as to the retirement or dismissal of 
officers, and to substitute the report of the board 
in lieu of sufficient cause for dismissal; but if 
its natural import be adhered to, it does not 
authorize the board to discriminate as to the list 
on which their fellow-officers who were retired 
should be placed where no fault was imputed to 
them; but leaves the classification as to pay to 
the responsibility as well as to the discretion 
of the Executive, without the intervention of the 
board. The authority confided to the board 
of officers is a special authority, and cannot, on 
known principles of construction, be extended 
beyond the terms of the grant by implication; 
and the first section contains the entire delegation 
of authority. 

The first section provides that the board should 
be assembled under instructions; that they should 
examine into the efficiency of* the officers, and 
should report to the Secretary of the Navy the 
officers of all grades who, in their judgment, were 
incapable of performing their duty efficiently and 
promptly, asnore and afloat; and that, whenever 
the board should believe that the incompetency 
arose from any cause implying sufficient blame, 
they mi£;ht recommend that the names of such 
officers be stricken from the rolls. Is there any- 
thing'in this provision which authorizes the board 
to inquire into the relative pay which the retired 
officers should receive ? None whatever. Yet the 
whole authority conveyed to the board is specified 
in that section. The Secretary's construction of 
the act enlarges the authority thus granted in the 
fi^st, by impUcation from the second section. 

That section provides ** that all officers who 
shall be found by the said board incapable of per- 
forming the duties of their respective offices, 
ranks, or grades, shall, if such finding be ap- 
proved by the President, be dropped from the 
rolls, or placed in the order of their rank and 
seniority at the time, upon a list in the Navy 
Register, to be entitled tne reserved list." Thus 
they were to be dropped, or placed on the re- 
served list, according to the power conferred and 
the authority specially delegated by the precedii^ 
section. Then the section continues^— and this is 
the clause where the misapprehension arises — 
** and those so placed on tne reserved list shall 
receive the leave-of-absence pay, or the furlough 
pay, to which they may be entitled when so 
placed, according to th^ report of the board and 
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approval of the President." On legal principles 
the inference seems unavoidable, that if it nad 
been the intention of Congress to authorize the 
board of officers to distinguish as to the pay 
which should be received by their retired com- 
rades, the act would have so declared in the sec- 
tion which created the board, delegated authority 
to it, and prescribed its duties. 

The second section directs that after the report 
and its approval the officers shall be placed on the 
reserved list, and those so placed on the reserved 
list shall receive the leave-of-absence pay, or the 
furlough pay , to which they may be entitled when 
so placed according to the report of the board, 
arid the approval of the President. To discover 
the intention here it is obvious we must refer to 
the first section to ascertain on w^at subjects the 
board were authorized to report, and then it is 
dear that the authority granted is to recommend 
that certain officers be placed upon a reserved list 
from incapacity, and that other officers be stricken 
from the rolls for incapacity produced by their 
own vices. Not a scintilla of authority to dis- 
tinguish as to pay between the officers placed on 
the reserved list can be extracted from the grant 
of authority in the first section. Then the lan- 
guage of the second section must mean what the 
words naturally import, that the officers placed 
on the retired list according; to the report of the 
board, and its approval by the President, shall re- 
ceive the leave-of-absence pay, or furlough pay, 
to which they may be entitled at the time qf being 
so placed. * * When * ' refers to time altogether ; ana 
the title of any officer to furlough pay, or leave-of- 
absence pay, cannot be rationally construed to 
be dependent upon the report of the board, there 
being no authority granted to it in the first section 
which creates it and defines its powers to make 
any report as to the pay of the retired officers, but 
merely an authority to recommend some officers 
for retirement and others for dismissal. The pay, 
therefore, to which the retired officers are entitled 
is by the statute made dependent upon the fact 
of their being in active service, or waiting orders 
at the time of retirement, in either of which events 
they would be entitled to leave-of-absence pay; 
but if on furlough before the approval by the 
President of the report retiring tnem, (and the 
Secretary, had full authority without the act to 
place any officer on furlough before his retire- 
ment,) then the law allows but the furlough pay 
to which the officer was entitled at the time of his 
retirement. 

The correctness of this construction is rendered 
more evident from the fact, that if Congress had 
intended by the second section to enlarge the au- 
thority ^ranted to the board in the first section, 
the worOB, ** when so placed,'* should have fol- 
lowed the words, ** according to the report of the 
board, and approval of the President,*' instead 
of preceding them. 

As. the words stand in the law, the grade of 
pay is not made, by their grammatical import, 
dependent upon the report of the board, and the 
law confides no such authority in the section 
authorizing a report by the board. The construc- 
tion is a forced one, indeed, which transposes the 
relative position of sentences, in order to imply, 



in a section of the law, which does not purport 
to be a grant of authority, an enlarged authority 
beyond the terms in which it is conveyed in the 
section creating the special tribunal and defining 
its powers. 

If the construction for which I pontend needs 
further illustration, it may be found in the bill as 
it originally passed the Senate. It provided that 
the board should make a careful examination into 
the efficiency of the officers, and report to the 
Secretary of the Navy the names and rank of all 
those who, in the judgment of the board, should 
be incapable of performing their duties ashore and 
sifloat, without any drop clause. The second 
section provided that the officers who should be 
found by the board incapable of performing the 
duties of their respective ranks, " shall, if such 
finding be approved by the President, be placed, 
in the order of their rank and seniority at the 
time, upon a list in the Navy Register, to be en- 
titled the reserve list, and they shall receive the 
leave-of-absence pay, or furlough pay, to which 
they may be entitled when so placed, and shall 
be ineligible to further promotion.'* 

As the bill passed the Senate there could be no 
question that it was not intended to insert a pro- 
vision which relieved the President or Secretary 
of the Navy from the responsibility of dividing 
the retired officers into two classes, having dif- 
ferent rates of pay, and to devolve that duty upon 
the board. Such was not the intention of the 
Senate bill; and, if you take the language of the 
act as passed, such is not its legal construction. 
If it held been the intention of Congress to enlarge 
the powers of the board, so as to authorize them 
to discriminate as to the rate of pay to be allowed 
to retired officers, can it be doubted that the inten- 
tion would have been expressed in the section 
which defines the powers delegated and subjects 
upon which the board was authorized to inquire 
and report ? 

The board is authorized to inquire into the 
capacity of all officers of the Navy, and to recom- 
mend their retirement, where found incapable of 
performing promptly and efficiently all their duties 
ashore and afloat; and it is also authorized to 
recommend in its report that those officers be 
dismissed whose incapacity has been caused by 
their own follies or vices; but not a line breathes 
the idea, that Congress intended to authorize the 
board to pass upon the relative merits of the previ- 
ous services of incapable officers, where no blame 
was impliable as the cause of incapacity. 

So far as the action and report of the board are 
concerned, the act places all retired officers on the 
same footing. 

I presume that this erroneous construction was 
founded on a declaration made by a single member 
of the House of Representatives, at the time of the 
passage of the drop clause in that House. ^ Sir, 
it would be a dangerous principle, indeed, if the 
language of a law, as it has passed both branches 
of Congress, is to receive a construction contrary 
to the natural import of the words, and the settled 
rules of construction, from the declaration in 
debate of any sinarle member of either body, how- 
ever distinguished that member may be. Such a 
rule of construction is utterly intolerable afid inde- 
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fbnsible for the purpose of interpreting the legis- 
lative will, aa expressed in a public statutie. In 
the course of the debate in the House of Repre- 
sentatires, Mr. Bocock remarked: 

<< The original Mil, as it came from the Senate, providea 
that when oflcera are put upon the reserved list they shall 
^eive the leare-of-absence pay, or the ftirlougfa pay, to 
which they may be entitled when so placed— Airlooih pay 
beinf one half ^ the leave-of-ahsence pay. There might be 
p. difficult in carrying out the provisions of the biU as it 
stood without amenditaent. The section says that the offi- 
cers put upon the reserved list shall receive leave-of-absence 
pay, or wlou^ pay, but who was to determine which ? 
Shall the Secretary of the Navy determine it by his own 
authority? That would be disagreeable. It seems to me 
to be in every way better that a board shall recommend 
whether a man shall be placed upon leave-of^ibtence pay 
or f^izloagli pay«" 

There can be no doubt that such was the in- 
tention of the honorable member who made these 
remarks, and that he supposed such intention 
waa embodied in the law; but is that to give con- 
struction to the law against the plain import of 
its words? Sirj when a far more important bill 
was under consideration in this body — the Kan- 
sas-Nebraska bill, as it is called— how many dif- 
ferent opinions were entertained and expressed, 
as to the construction of parts of it? Whose 
opinion are you to take ? Are you to rely upon 
the opinion of any one Senator on account of his 
standing and character, as expressing the will of 
the Senate ? No, sir. On any known principle 
of legal construction, you are to take the lan^age 
of the law, and to interpret its words according to 
their plain and natural import, as applied to the 
subject-matter^ and you are to draw your conclu- 
sion of what is the legislative intent, from the 
legislative language embodied in the law. You 
never can resort to any cotemporaneous debate 
of that kind in order to explain the legislative in- 
tent, unless there be a defect or obscurity in the^ 
expression of the legislative will. There is no* 
such defect or obscurity here, when you take the 
two clauses of this law together; and I feel per- 
fectly satisfied that there is not a court of justice 
in the country, who, if the question were now 
before them, would not decide that every oiBcer 
who was retired by the President, after the action 
of this board, is, by the act of Congress, entitled 
to leav^e pay, if he was not on furlough pay at the 
time when he was retired. If this law and the 
action under it stand, and any of these officers, so 
situated, should bring an action in the Court of 
Claims for the difference between the leave-of- 
absence pay and furlough pay, we may yet learn 
what the judgment of that tribunal will be. I en- 
tertain no doubt of the result of such an action. . 

I have now presented my views of the errors 
of construction into which the Secretary of the 
Navy— no doubt unintentionally and honestly 
— fefl in the instructions which he gave to the 
officers appointed to carry the law into execution. 
It is immaterial, however, to the question of in- 
justice, whether the error was in the law itself, 
or in its erroneous construction by the Executive. 
In either case it ought to be remedied. If your 
law has in itself the elements of injustice, or if it 
has been so construed as to work unjustly con- 
trary to your will, in either case it is not 'only 
your rigbt, but it is your duty to remedy, aa wc 



as the legislative Authority can» the evils which 
have arisen, and the injustice which has been per- 
petrated under it. 

I proceed now to enforce the objecti(His to the 
law itself. 

My first objection is, that the act of 1855 violates a 
principle of justice recognized in all civilized coun- 
tries not purely despotic—that no one should have his 
rights, whether qf person or property, injuriowly of- 
fec\ed by a legal decision, or undercolor oflaw,tDiUk- 
out the opportunity for a hearing and expltmation. 

Mr. President, the necessity and the propriety 
of this principle are too obvious to require illus- 
tration. It has been attempted to exclude its ap- 
plication here, on the ground that an officer of 
the Navy holds his commission during pleasure, 
siTbject to removal by the President at will. The 
view which I take of this law, and the right of the 
officer under it, is consistent with the positions 
assumed in argument by those who assert the 
existence of the executive power. On this ques- 
tion of the tenure of the office, I am willing, for 
the purposes of the argument, to concede that aa 
officer in the Army or Navy, by the tenor of his 
commission, holds his office during executive 
pleasure, and that the tenure of his office is not 
now an open question; but, sir, there is a wide 
distinction between the removal of an officer at 
mere will, and a removal for cause. The exercise 
of the former power has been universally applied 
in practice to civil officers, and sustained by the 
general sentiment of the community, whether 
right or wrong; but such an exercise of power 
in relation to an officer in the Army or Navy has 
never been attempted ; and no removal of such an 
officer, by virtue of the power vested in the Pres- 
ident, has. ever been made, except for known and 
admitted cause, or upon conviction by a court- 
martial. 

As to the tenure of office, I am willing to accept 
the admission of the honorable Senator from 
Louisiana, [Mr. Benjamin,] in the course of his 
remarks made in debate upon the subject during 
the present session. On the 10th of January last 
that Senator spoke thus: 

« We all know tbat the true oonatitntioDa] theory is that 
which makes the office determinable on the pleasure of fte 
President. These officers do not hold their office dorinf 
good behavior. They hold no office for life. They are in 
the service of their country, under an implied contract, I 
admit, that they shall remain in that eervice so Umg as they 
can efficiently perform their duties.'' 

I admit, substantially, the proposition stated 
in these remarks of the hoborable Senator. There 
is an implied contract between the officer and the 
Government, arising out of the nature and char- 
acter of the service, at the time of his entering 
it; and that implied contract is, in effect, this: 
That, although the power exists in the Presi- 
dent to remove the officer at pleasure, yet it cannot 
be rightfully exercised witnout sufficient cause. 
I would make this addition to the proposition: 
That, consistently with thp implied contract be- 
tween the officer and the Government, Congress 
may abolish the office of every officer in the Navy, 
and thus remove the officer, when required by 
the public interest; but I contend that, fVom the 
nature of the service^ the practical constructioA pf 
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the tenure of office in the Army or Navy is, that 
the officer, holding his place at the pleasure of the 
President, grounded on an implied contract, unless 
the necessities of the country require the aboli- 
tion of the office, arising from the reduction of the 
service, he cannot be rightfully removed without 
cause. I deny that the maxim, stat fyro ratione 
voluntas, applies to such an exercise of power. I 
hold that the dismissal of an officer trom per- 
flonal dislike, or on political grounds, would be 
an abuse of power, rendering the President liable 
to impeachment. I do not deny that the exercise 
of the power would be effective. I concede that 
if an officer were removed even without sufficient 
cause, he would be out of the service. 

But, sir, there is a wrongful and a rightful ex- 
ercise of power. The removal may he uncon- 
stitutional, though not toiiuch an extent as would 
enable judicial action to remedy the evil as an 
excess of power; and in such cases the legislative 
power alone can afibrd a remedy, and the Legis- 
lature is as much bound to correct the unconsti- 
tutional abuse of a delegated power, as the Judi- 
ciary are to restrain the excess of power. 

If there be animplied contract between the officer 
and the Government, arising from usage and the 
nature of the service, the power of dismissal at 
will, without cause, would involve an authority 
to disregard a contract when there had been no 
breach of it by the other contracting party. The 
President, therefore can, consistently, with the 
. implied contract, only rightfully dismiss an officer 
for cause: I admit that incapacity to perform his 
duties, when established, constitutes sufficient 
cause. 

Is not this the true view of the position of every 
officer in your Army and Navy) The absolute 
power is in the President; and, judicially, the 
effect of his order for removal — though without 
the remotest cause; though tyrannical in the ex- 
treme; though exercised from corrupt motive — 
Would be to place the officer out of the service; 
but, so exercised, it would be a gross abuse of 
power, subjecting the President to impeachment. 

The Judiciary could Mji such a case afford no 
relief; but so far as Congress can, by legislation, 
check abuses of power, it is an incumbent duty 
•to do so, instead of stimulating abuses by the 
removal of executive responsibmty. 

If these views be correct, then dismission for 
cause, no matter whether upon the sentence of a 
dourt-martial or by executive authority, depriv- 
ing the officer of his commission, in accordance 
With the terms of his implied contract, falls 
within the principle of justice which I have stated ; 
and the party is entitled to be*heard or to explain, 
although the form of hearing may be different in 
the case of a summary inquiry and a trial for a 
specific offense by court-martial. If I desired 
aa illustration' of the necessity of this rule, it has 
been afforded amply to me, to the Senate, and to 
the country, in the proceedings with reference to 
the officers on board the United States ship Ohio 
in 1839 and 1840, which were introduced into this 
debate for a very different purpose by the Senator 
from Texas, but which may be legitimately and 
forcibly used in fayor of the rule for which I con- 
tend. The Secretary of the Navy^ in that case^ 



without inquiry, issued an order founded on the 
ex parte representations of a distinguished office? 
in the Navy; honestly made, I have no doubt, 
but made when his nervous system was affected, 
when he had approached the termination of life, 
and when there nad been causes of disagreement 
between him and his officers which gave a jaun- 
diced view on his part to all their acts. Founded 
on these representations, not communicated to 
the officers affected by them — on the mere state- 
ment on one side without proof— the Secretary 
of the Navy incautiously ordered < these officers to 
be publicly reprimanaed, and authorized the 
complaining commander of the squadron to send 
them home. They were sent home. After they 
reached home, and had the opportunity of a hear- 
ing and of explanation, a revision of the original 
incautious decision was made by the same Secre- 
tary; and on a calm consideration of all the facts, 
with, I fear, a rare magnanimity. Secretary 
Paulding reversed his former decision, and sent 
those officers back to their posts, because they 
had been censured uiyustly , solely in consequence 
of the violation of this great principle, thateverr 
man should be heard before he is condemnea. 
Sir, the principle was asserted far anterior to our 
days. " Strike, but hear me,'* was the excla- 
mation of the Athenian; and it is a maxim for all 
time. In all actions affecting the rights of others, 
it is a principle which should never be lost sight 
of. In this case, as I think by the intention of 
the law, and certainly under the construction of 
the Secretary of the Navy in his regulations, the 
examination was ex parte; and no opportunity of 
hearing or of explanation was given. For this 
reason, if for no other, the law of 1855 ought to 
be repealed so far as we have the power to re- 
peal It, and recall the action under its provisions. 
Mr. President, it may be that my exclusivs 
devotion to forensic pursuits previous to becom- 
ing a member of this body has impressed upon 
me greater respect for this right to a hearing 
than exists in the minds of other members of the 
Senate. It has become with me a fixed opinion 
that in no case, whether involving the interests 
of the country or of an individual, can you with 
impunity abandon that principle which requires, 
in deciding upon a man's rights, whether of per- 
son or property, in deciding upon his guilt or in- 
nocence, he shall be heard before the decree or 
sentence is pronounced. Whenever a law vio- 
lates that principle where rights are involved, it 
necessarily must lead to wrong and to injury. 
Does not the principle apply here ? I have en- 
deavored to establish the tact, that officers have 
tights under their commissions. If they have 
rights they are entitled to a hearing before those 
riffhts are disposed (^. I care not whether the 
effect of the sentence or recommendation of the 
board has been to degrade or disgrace them. ^ If 
they had a right to their commissions, which 
could not be justly taken away from them with- 
out cause; if they had a right to remain on the 
active-service list as long as they performed their 
duty, and were not liable to be displaced without 
cause; if they were entitled to pay which could 
not ht diminished without cause—then thess 
rights ^6Te trampled upon, and this great prin- 
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ciple was violated when an ex parte decision was 
made without any testimony but the mere opin- 
ion of the board, and without an opportunity of 
explanation or hearing afforded. 

If, practically, the tenure of office, both in the 
Army and Navy, is such as I have contended 
for — 4hat an officer should not be removed except 
for cause— is not the principle applicable in a 
case where the action relates to his individual 
competency, and does not arise from the wants 
of the country in reducing the Army or the Navy 
from a war to a peace establishment? Sir, if it 
ever becomes a settled usa^e, that in the Army 
and Navy an officer holds his office at the mere 
will of the President, you had better repeal at 
once all laws authorizing an Army and Navy, 
for under such a usage no man who values his 
own self-respect — no man who is fit to command 
in either service — none but the most servile spirits 
will hereafter enter a profession which requires 
the devotion of years to acquire a sufficient prac- 
tical knowledge of its duties, and unfits its mem- 
bers in a great measure for other occupations, 
with the liability of being turned adrift on the 
world, without means of subsistence and occu- 
pation, at the mere will of the Executive, founded 
on personal or political displeasure. 

The usage which makes the tenure of office 
depend on executive will and favor maybe neces- 
sary in the civil service, though, in my judgment, 
it has been carried too far ther<». To apply such 
a usage to the Army or Navy is utterly to destroy 
the morale and efficiency of the service, and dis- 
organize it entirely. According to my reading of 
the debates, the reason on whiwi it was originally 
decided that the President had the power to re- 
move civil officers — and it is a very strongNreason 
—was mainly that, as by the Constitution the 
President was made responsible for the due exe- 
cution of the laws, it was a necessary inference, 
or a necessarily implied power, that the President 
should have the authority to remove at pleasure; 
or, otherwise, he could not justly be held respons- 
ible for the due execution of the laws by the 
administrative officers under him. There was 
such force in the argument, that that principle has 
been acted upon in reference to civil officers since 
the organization of the Government. I admit 
that the power in regard to the military and naval 
officers must be derived from the same clause of 
the Constitution, but in practice no such power 
of removal has ever been asserted in regard to 
them. It i» every day's practice, and has become 
a settled usage, that with the mutations of party 
political grounds are sufficient for the removal of 
civil officers. It has become a usage that politi- 
cal displeasure on the part of the President is a 
sufficient justification ror the removal of a civil 
officer, and you never inquire into the grounds of 
removal. For the removal, according to usage, 
the President is in no manner accountable, to the 
Senate; and public opinion as to removals from 
civil offices constitutes the sole check upon the 
abuse of executive power. 

I can understand the necessity for the exercise 
of this power in the case of civil officers, though 
it is liable to abuse. The public sentiment of the 
country, whether rightfully or wrongfVilly, has 



sanctioned that course of action by the President. 
A removal by him of a civil officer on any of the 
grounds which I have stated would not now 
render him obnoxious to celisure. If, however, 
the reason of the rule does not apply to the Army 
and the Navy, it follows, the reason ceasing, that 
the application of the rule should cease also. An 
officer in the Navy is bound to obey the commands 
of his superior instantly. For this reason the 
President can carry the laws into execution by 
means of a naval officer without regard to his 
personal or political relations. They cannot affect 
or impair his ability to enforce the laws through 
that medium. Military laws are a despotism in 
that respect, and disobedience of an order justifies 
the dismission of the officer. The cases are en- 
tirely different; and if you apply this arbitrary 
power of removal at will, without causa, to officers 
m the Army and Navy in tJhe same way that it 
IS exercised m civil life— and this course is justified 
by the argument on the other side— the effect will 
be utterly to destroy the character and morale of 
both your Army and your Navy. 

My second ohjection to this law isy ihat it violate$ 
the general principle of natural justice j that no man 
shall be a judge in his own cause. 

This principle is not confined to judicial action. 
It is founded upon our knowledge oi^ the natural in- 
finnity of our race, and applies wherever human 
action is concerned affecting the rights of another, 
and the actor's own interests are directly involved 
in his decision. On what principle is it, when a 
seat is contested in this body, that the person 
who holds the seat on prima facie evidence is not 
permitted to vote on any question affecting the 
rights of his competitor, though it is not a direct 
vote on his own right? It is on the principle 
that no man shall be a judge in his own case. 

As a further illustration, I mig[ht refer to the 
election of a presiding officer in either House of 
Congress. Legally, perhaps, it may be true that, 
if the successful candidate voted for himself, the 
election would be valid ; but what would be the 
opinion of Congress of such conduct.' If the 
power of removal existed, would not any officer 
so elected be at once removed from the office be 
had obtained by such means? Would not the 
general opinion — if not of Congress, certainly of 
the country— demand his removal, on the single 

f round that his general authority to vote in me 
ody of which he was a member was restricted, 
where his own advancement was directly in- 
volved in its exercise ? 

All these cases depend upon the same principle, 
and show that it is not confined to mere judicial 
action. The principle is founded on the infirmity 
of humanity, and applies to the best, as well as 
to the worst men. 

Illustrations might be multiplied if necessary; 
and I hold that the principle is universally appli- 
cable to human action, where individual interest 
is involved, and that necessity, and necessity 
alone, in some few cases, can justify the slightest 
departure from it without error following as an 
inevitable consequence. I might be willing, a« 
an individual, in some cases, to let some men de- 
cide questions involving their rights and mine, 
where those rights were adverse; out, acting as a 
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legislator, I would never intrust such a power to 
decide on the rights of others to any man or any- 
body of men, no matter what might be the purity 
and elevation of their sentiments, or the extent 
of their intellectual capacity. 

I trust that this want of confidence does not 
argue an unworthy opinion of humanity. I be- 
lieve, sir, that it requires a very bold, as well as 
a very bad man, to perform a wron^ action with 
a consciousness of the wrong on his own mind; 
and I sdso believe that ninety-nine out of the one 
hundred wrongful actions of men are done under 
that unconscious bias which is incident to the 
infirmity of our common nature, and the deluding 
power of human passions. I should be unwilling 
to place myself in a position where that bias 
might operate on me. As a legislator, acting 
upon this great principle, T could never consent, 
unless compelled by an imperative necessity, to 
intrust authority to others where the same bias 
miffht operate upon them. 

Sir, if there be any member of this body who 
distrusts the general truth of this principle, 
strongly as 1 appljr it, my reply is, that I think 
he might reflect with profit to himself upon the 
maxim of the Athenian philosopher, VvutBi aeavrov 
— gnothi seavton. Does not the principle apply 
to the tribunal organized by this law ? The law 
recognizes its truth in the provision, that oflicers 
junior in grade shall not decide on the qualifica- 
tions and competency of their seniors. While 
it recognizes tne principle to this extent, it vio- 
lates it in kind, if not in decree, by the mode in 
which the tribunal is organized. Does not the 
bias or influence which might unconsciously con- 
trol the judffe in the case of the inferior officer, as 
applied to the superior, exist between officers of 
the same grade, though not perhaps to the same 
extent? Seniority gives rank. Seniority gives 
position. Seniority gives the right to command. 
Let me illustrate this view, and I wish it to be 
understood that 1 refer to no particular officer. 

Suppose a member of the board stood number 
fifty on the list of captains, I ask if his own per- 
sonal interests are not directly involved, if his 
own rank is not advanced, if he is not nearer to 
promotion in the event of our determining, in case 
of war, to increase the grades in our Navy, by 
being advanced to number ten ? Is not his per- 
sons ambition necessarily enlisted? Will it not 
bias him in his decision ? Will it not urge him 
on — perhaps insensibly to himself— to a greater 
excision of those above him, than otherwise his 
unclouded judgment mi^ht dictate ? Is he not 
practically, under such curcumstances, deciding a 
case where his own interests are directly involved? 
If he stands number ten on the roll, he attains a 
liigher position — he occupies higher rank than if 
he were number fifty. Do not we all know how 
an. officer values this ? It gives him the right to 
eommand all his juniors when he meets them; 
and is not the right to command something which 
is prized by every officer in the service? Then, 
18 not the principle as applicable to junior and 
senior members of the same erade as to officers 
•of different grades where the law recognizes the 
danger of the influence by providing that officers 
of an iid^erior grade shall not sit in judgment on 



those of a superior ^rade? No reason can be 
given for its application in the one case that is 
not equally applicable to the other. There may 
be a difference in the extent of the bias; but none 
as to the fact of its existence. 

Again, take the cases of commanders. Was 
not their individual interest involved in theif 
action ? They knew that a greater or less num- 
ber of captains would be retired, there being 
necessarily many proper cases for retirement— I 
intend no illusion to individuals. If a member 
of the board stood number twenty on the list of 
commanders, the excision of ten or twelve of his 
seniors would placa him in a position where his 
chances of promotion to the higher grades were 
greatly increased; and if a few captains were 
retirea, the result of his action on his own grad^ 
would insure his promotion. Nay, sir, it might 
be, as in fact it happened, that every commanaer 
on the board, by virtue of the excisions made in 
the list of captains as well as of commanders, 
became entitled to promotion. The question, 
however, is not what occurred in fact, but whether 
the interest of every member of the board was 
not directly involved in his decision? If so, the 
principle which I have mentioned applies — even 
if the judgment of the board had been controlled 
by facts established under oath — more strongly 
where the judgment is founded on mere opimon 
without a hearing. 

Sir, are not officers in the same ^rade jealous 
on the subject of rank in the highest degree ? Have 
you never heard of life-lone feuds in your Army 
oetween its most distinguisned officers ? I shaft 
not advert to names, but the facts are well known 
to the country. Such feuds have been numerous 
and lasting. Have you never heard of feuds 
existing between different officers in the service 
both in the Army and Navy, arising out of ques- 
tions of rank alone — not grade, but rank in the 
same grade ? 

Mr. President, with the importance attached 
to seniority in rank, and the right of command 
incident to it, can it be doubted that individual 
interest is directly involved where the junior 
officer decides upon the capacity of his senior, 
and the retirement of the senior advances the 
junior in rank, though not in grade? The ambi- 
tion of every officer in the service is involved in 
his seniority, as well as in his grade, and its 
deluding force cannot be overrated. Coteries, 
too, must exist in the Army and Navy, from the 
effect of association and similarity of aisposition, 
and general tone of character. Enmities ana 
friendships must exist, and of necessity they 
create bias, particularly when opinion, mere opin- 
ion, is the rule of decision. 

[At this pohit, the honorable Senator yielded 
the floor for the purpose of going into executive 
session.] 

Wednsbdat, Jtfay 7, 1856. 

Mr. BAYARD. Mr. President, when I yielded 
the floor on Monday for the purpose of goin^ 
into executive session, I was discussing the appli- 
cability of the principle, that no man should act as 
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a judge in his own case, to the tribunal constituted 
by the law of 1855. The interest of the members 
of the board in the result of their decision consisted 
ID this; that either the right of promotion, or the 
extent of advance in rank, depended on the num- 
ber of the officers who were retired or dismissed rn 
consequence of their report. This is a direct 
kiterest, in my opinion, m the result of their own 
aeUon. The necessity for the application of this 
rule becomes greater from the fact, that the law 
gives no definite standard to guide the judgment 
of the board in forminff their opinions. The 
language of the law is, that they are "to report 
to 3ie Secretary of the Navy the name and rank 
of all officers of said grades who, in the judgment 
of the said board, shall be incapable of performing 
promptly and efficiently all their duty , both ashore 
ftnd afloat." 

Mr. President, in any profession, its members 
may well judge of the capacity of others for the 
performance of the duties of their profession; but 
a power to judge of their capacity to perform the 
duties of the profession with promptness and ef- 
ficiency gives rise to too dangerous a latitude of 
personal discretion. The honorable Senator from 
Louisiana [Mr. Slidell] defines the standard 
which the law imposes thus : 

" It is his capacity to discharge, with a medium degree 
Ckf ability, any duty imposed upon him belonging properly 
tofaisgnule.^' 

This definition is subject to two objections, 
r^rst, it disregards the word "promptness** alto- 
gether; and promptness would seem to imply 
something more than a medium degree of ability. 
It also confines the investi^tion to the capacity 
to perform the duties of his grade. That could 
hardly have been the limit intended to be pro- 
vided. If the officer stood in such a position that 
it was ascertainable, from the knowledge of the 
board of their own acts, that the effect of their 
recommendations,' if adopted by the President, 
would insure his promotion to a higher grade, 
I ask if it was not their duty to ascertain whether 
he had sufficient capacity to perform with prompt- 
ness and efficiency the duties of the rank to 
which he would be advanced by their act, as 
well as the duties of the rank which he then held ? 
It seems to me that there would have been a 
non-performance of duty on their part if they had 
looked only to his capacity in the particular 
grade in which he then existed. A lieutenant 
ten or twelve years* standing ought, if he is a of 
prompt and efficient officer when the time comes 
for his promotion, to have sufficient qualifications 
io perform the duties of a commander. 

1 think that the definition of the honorable 
Senator from Louisiana is imperfect in this re- 
spect; but assuming it as he announced it, still 
tne standard is indefinite. What constitutes a 
medium degree of capacity for the performance of 
all duty, both aishore and afloat, m any grade ? 
Opinions would necessarily differ here. One 
member of the board might entertain the view 
that experience as a seaman, and length of sea- 
■ervice, were the best evidences of the promptness 
and efficiency of the officer for' the perfolrmance 
of his duties. Another misht lay greater stress 
on the knowledge of the officer as to navigation. 



Columbus was undoubtedly a great navigator, 
but for aught we know he may have been a very 
ordinary seaman. Others with me, Mr. President, 
mi£:ht tnink that the chief requisite for a prompt 
and efficient officer was that union of a strong 
will with presence of mind and calm courage 
which gives to its possessor, act when and with 
whom he may, a resistless and controlling influ- 
ence over his fellow-men — combined of course 
with sufficient knowledge of his profession and 
an average share of general intelligence. In my 
earlier life I mingled with, and was more exten- 
sively acquainted with officers of the Navy than 
I now am. I often heard the characters ana qual- 
ifications of the then commanders and captains 
of the Navy spoken of. I often heard the opinioa 
expressed of Decatur, in comparison with other 
officers, that he was no s6aman, or was an indif- 
ferent seaman, and yet I never heard any ono 
question his superiority and his excellence as an 
officer. 

After all, sir, under such a rule it comes to this: 
each individual sets up in his own mind a standard 
by which he judges of promptness and efficiency. 
The law, therefore, left too indefinite a e;uide for 
the judgment of the members of the board, to 
prevent that bias which would necessarily arise 
from the promptings of ambition, personal disa- 
greements, ana personal partialities, on the part 
of any board, no matter what officers might have 
composed it. 

But, sir, there is another objection to the consti- 
tution of the board in connection with this point; 
and that is, either the entire, or the partial want of 
personal knowledge, on the partof mcmy members 
of the board, as to the character and qualifications 
of the officers on whose rights their recommenda- 
tion was to have so serious an effect. On this ques- 
tion listen to the opinion of the most experienced 
officer in your service. In the year 1846, the then 
Secretary of the Navy convened a board of naval 
officers at Washington, for the purpose of taking 
their opinion, as a board, on the characters ana 
qualifications of individual officers, with a view 
to avoid the evils which arose out of the rule of 
promotion by seniority. Commodore Stewart 
was the presiding officer of that board. He be- 
came so dissatisfied with the course which the 
board adopted for the purpose of indicating their 
opinions to the Secretary, that he entered his 
protest against it, and refused to vote in a single 
case. From that protest, I now purpose reading 
a few extracts, in order to show that, in fact, the 
members of this board could not have had the 
personal knowledge of the character, conduct, 
and qualifications of their brother officers on 
whom they passed judgment, to a sufficient ex- 
tent to entitle the President of the United States 
to adopt, as a whole, their recommendation. I 
read the following: 

" No hoard of officers^ however pure, i$ comfdent toyam 
upon ffte vrofestional and moral qualifications of /any ojpeeTf 
whdiurfor promation or for mny o^er purpose, vnless w^tr 
all the solemn obHgatians of oath to do justice— a dose stni 
steady investigation into whenever demerits may be allegfid, 
aided by all Me K^s of testimony in his behalf as treS as 
againatkimf and a patient hearing^ of whatever he may hope 
to adwanee in eaetenuation or i^enae. 

« Oar nB¥al oifuiixatioo U suctatbat k is hdidly posfMa 
hat the officert composing a board coukl bave muchpef- 
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sonal knowledge of the qiuyifieations or disqualiflcationa 
of those whose daiins for promotion are to be considered. 
To fllustrate this remark, I will state Aa(, of tlie fifteen 
officers whose names have been passed upon bjr this board, 
I bare no personal knowiedffe of the qualifications of mOTe 
titan two of them, although I have numbered more than 
forty-eight years of service, twenty-three of which have been 
passed at sea. Most of them were unknown to me even by 
Bame ; and as the remainder o^ the officers composing this 
poard average a sea-service of bat eighteen and a half years. 
it is highly, probable that a majority of the board never haa 
an opportunity of fbrming an opinion of them from personal 
knowledge in any one case. Yet, notwithstanding this, this 
Retard, ky a joint and aecrH htMot, has recommended the 
firomotion of certain officers, to the injury of others, and 
that certain o^r officers should be considered unworthy 
of promotion altogether." 

I rely with entire confidence on the correctness 
of this gallant and experienced officer's, state- 
'inent as regards the opportunity for personal 
knowledge. I will not trouble tne Senate with 
reading we whole of that protest; but I think it 
would be well to calmly consider it in re&rence 
to the action which ought to be had for the pur- 
pose of amending the proceedings which haye 
taken place under the existing law. 

Sir, I may be told that the officers who com- 
posed this board were among the most intelligent 
and meritorious in your service. I freely admit, 
from what I know of some of them, and what I 
have heard of all, that that is strictly true; but it 
meets not my objection. They were men, with 
the passions, the prejudices, and the partialities 
necessarily incident to humanity. My objjection 
is to the tribunal which you nave constituted, 
and the mode in which it was instructed to per- 
form its duties, and not to the individual integ- 
rityof any of its members. ♦ 

Would you as legislators authorize the Chief 
Justice of the United States, stainless as is his 
character, with all his hi^^h intellect, to sit in judg- 
ment in a cause in which his personal interests 
were involved ? Yet in such a trial he would have 
a guide for his judgment in the proof by testimony 
of substantive facts, and also -recordea principles 
and precedents, to govern his decision. The op- 
posing party would be heard, and publicity of 
action would be an additional safe^ard. 

Yet the law would inhibit a decision so made 
on the one ground of the principle I have stated; 
and no legislator would aream of violating this 
great principle from confidence in the personal in- 
te^ity of the man. 

How then, sir, can you wisely and justly in- 
Hrust to any board of officers the authority dele- 
gated by the act of 1855, where their interests, 
weir amoition, the ties of kindred, theirprejudices, 
and partialities, gave such room for unconscious 
error, especially acting, as they were compelled 
^to act, with so indefinite a standard to guide their 
opinions and control their judgments? Could you 
expect that they would not be liable to many 
errors of judgment, both as to those officers who 
were retained, as well as to those who were dis- 
missed or retired ? 

Mr. President, of all human passions, except 
Tanity, ambition is the most universal; and of all 
human passions, except avarice, the most perma- 
nent. It may not, like avarice, increase with age, 
but its influence lingers to the very verge of me 
(rave. If yoii had expected to avoid injustice in 



&e eonstittttion of such a tribonal, you shoaU 
have composed it, not of men, but of angels — nay, 
under the deluding and overmastering force of 
ambition, even angels must have erred. Spoke 
not the great Cardinal truly— 

" Cromwell, I charge thee, fling away ambition ; 
By that tin fell the angeto ; how can man. thea, 
The image of his Maker, hope to win by H r" 

There it still a third objection to this law^ti^at Us 
intent and ^eetwere to rtmove responsUnlitif and 
leave power untouched; tmd power without responsi- 
bility is mere despotism, 

I have shown you that I made this objection in 
the short debate which occurred before the passage 
of the law; and my prediction of the action which 
would be consequent upon its passage has been 
literally fulfilled. 

I speak now with no view to censure the ex- 
ecutive action; for the intent of the law was to 
lessen, if not remove entirely, executive respons* 
ibility. I was satisfied that the course which 
has been adopted would be necessarily adopted in 
the execution of this law. Mr. President, men 
rarely are willing to relinquish power, but there 
are few that object to escaping tne responsibility 
which should always accompany its exercise. 

What are the facts as to executive action ? On 
the 26th of July, 1855, the board made their 
report to the Secretary of the Navy. That report 
remained in his custody until the 5th day of 
September, and was then submitted to the Presi- 
dent, with a communication, from which I shall 
read two extracts. I doubt not that, whilst it 
remained in the custody of the Secretary of the 
Navy, he ascertained from all, or from some, of 
the members of the board, the general grounds on 
which they recommended the removal of individ- 
uals. I doubt not that he also inquired into the 
mode in which their investigation was pursued, 
and became satisfied on these points; but he aban« 
doned any attempt to review the individual cases 
for himself. He gave to no individual officer, whom 
it was recommended should be retired or removed, 
a hearing or an explanation. Even apart from 
the question of the examination of testimony, 
every one can well understand that explanation 
might have obviated many of the charges which 
might appear upon the records of the E^partment 
*-might nave obviated many of the rumors and 
many of the hearsay objections which any board 
would necessarily imbibe. There was no expla- 
nation; there was no hearing by him as to the 
individual officers on whom the recommendation 
acted; but he surrendered his own judgment to 
the judgment of the board, as better qualified, 
only reviewing the totality of their action. 1 will 
read the extracts. In his communication addressed 
to the President, dated, "Navy Department, 
September 5, 1855," he says: 

** The great end sought to be attained by Congress was, 
* to promote the efficiency of the Navy,' l^ removing from 
the * active service list' all officers found incompetent to 
do their whole duQr efficiently and « promptly, botn aduwe 
and afloat, and by dropping entirely from the rolls such as 
are to blame themselves for their incompetency. Soma 
mode, then, was to be adopted, and some persons selected 
to < examine' and make a < finding' of not only the incom 

gitent, but also of those who toad become so fl-om causes 
r which they were to < blame.' The law, oa ^bis pointi 
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plainly and HOincity. It dow not imifiOBt this tuAc 
upoB, or tntrust this delieate duly te, tbe Secrecary of tbe 
Navy, or even the President It does, however, provide 
that the penons who are to perform this work shall be fifteen 
< imvai officers,' to conmst of five captains, five command- 
ers, and five lieutenants, ordered by the President." 

Again: 

" And while I should be uncandid were I to say that I 
should have formed the same judgment and the sameclass- 
Ificatiou in regard to each individual [nrecisely as they tuive 
d(me, without a single variation ; yet, so clear is my con- 
viction, fh>m my own official knowledge, of the correctness 
of their opinion in a large numb^ of the cases, and such is 
my deference to the judgment of the board, and their su- 
perior knowledge of what renders an officer inefficient, and 
what constitutes real efficiency, that I cannot witiihold 
firom their report my approval, nor advise you to do so, un- 
less your better judgment shall make suggestions which 
may have escaped me." 

This communication was made oiythe fifth day 
of September to the President of the United 
States. He held it under consideration for one 
week; and, on the 12th, there is the following 
confirmation: 

ExECDTivK OrriCB, 
Wabhikoton, September 12, 1855. 

Sir: Having carefVilly examined and deliberately consid- 
ered the report of the board of officers convened under the 
"Act to promote the efficiency of the Navy." approved Feb- 
ruary 28, 1855, and also your communication of the 5th in- 
stant, I hereby express my approval of the " finding" of the 
board, as set forth in their report. Proper orders will ac- 
cordingly be issued in pursuance of the provisions of the 
law. FRANKI.IN PIERCE. 

Hon. J. C. DoBXiN, Secrelory of the Navy, 

It is Terv evident that neither the Secretary nor 
the President undertook to review the action of 
the board as to individual cases; but they looked 
at it as a whole. The President had not time to 
do otherwise. The Secretary probably had the 
time; but he certainly did not do it, because he 
gave no opportunity for explanation to any officer 
whom the board recommended should be retired 
or dropped. Then, sir, the judgment of the board 
amounted in fact to a final judgment as regards 
the officers. I will not say that it was a miscon- 
struction of the intent of the law to so regard it; 
but the President of the United States turned his 
attention only to the general course of proceeding, 
and, as he was satisfied with that, and the mode 
in which the examination had been conducted, 
he approved the report as a whole, without ever 
investigating individual cases. 

The Taw, therefore, Mr. President, is obnoxious 
to the third objection that I make — that it leaves 
power (for the President alone could exercise the 
power of removal, under the law or the Constitu- 
tion, either by retirement or dismissal) without 
a remnant of responsibility. Both the Secretary 
and the President tell you that, being satisfied 
with the eeneral mode of examination of the board, 
they yielded their judgment as to the individuals 
to uie opinion of the board. 

It is said that the board was merely advisory; 
that the dismissions and retirements were made 
by the Executive — the former, under his consti- 
tutional power; the latter, under the law. It is 
true that the board was called advisory; but its 
recommendations were in fact equivalent to a 
judgment. It is said that the tenure of the office 
18 at the pleasure of the President; that he can 
dismiss, by virtue of the power confided to him 
by the Constitution, and the dismissal will be 



legally operative; but if I am right in my con- 
struction, it would be an abuse of power to remove 
at will without cause, and a breach of the implied 
contract between the officer and the country. The 
law substitutes the opinion of a board of officers 
as to the capacity of an officer to perform his duties 
with promptness and efficiency, ais a sufficient 
cause of dismissal. The discretion confided to 
the board was unlimited; the examination ex 
parte; the facts on which the opinion is founded 
unknown ; the officers dismissed or retired unheard . 
There was no standard to guide the judgment of , 
the board, and each member might have a differ- 
ent opinion as to what constitutes promptness 
and efficiency. The finding, therefore, is founded 
on opinion alone — I had almost said upon the . 
mere caprice of opinion. Sir, in reason and in 
justice, opinion alone, as contradistinguished 
from proved or admitted fact, cannot constitute 
sufficient cause for depriving a citizen of his rights. 
If it would be an abuse of power and a violation 
of the rights of an officer to remove him from his 
position without sufficient cause, whfether by 
retirement or dismission, then this law author- 
ized and legalized an abuse of power. 

Mr. President, this law has been defended, and 
the action under it, on the precedents which have 
been quoted of similar action, it is said, in refer- 
ence to the Army of the United States on one or 
two occasions. The honorable Senator from 
Louisiana [Mr. Slidell] makes use of this lan- 
guage in reference to this question : 

" Such has not been our policy with the Army. We hava 
reduced it several times, by a mode substantially the same 
as that which has been pursued here, with this marked dif- 
ference, however, that instead of a liberal provision for life, 
the officers have been disbanded with a few months' extra 
pay. The President has, under the advice of a military board, 
decided to retain certain officers ; the direct consequence 
has been the dropping of those not retained. The distiae- 
tion is purely a verbal one; and if a difi'erent phraseology 
had been adopted in the naval reform bill, its opponents 
would have been depHved of their most specious argument." 

I differ entirely from the honorable Senator from 
Louisiana. The difference between the cases is 
distinct and substantive, not verbal. Sir, there is 
an implied contract between the officer and his 
country, from the nature of th'e service, when lie 
enters into the Army or the Navy. Whenever 
Congress shalldeera a reduction or entire abolition 
of the Army or Navy necessary; when they shall 
deem that a certain number of the officers should 
be dispensed with, or that all should be dispensed 
with, of course each officer's contract is subject 
to the wants of the country as regards the exists 
ence of an Army and Navy, and the extent to 
which provision should be made for the purpose. 

In such a case, when Congress determmea that 
the Army, which in time of war had been in- - 
creased beyond what was necessary or consistent 
with our republican views as to the proper extent 
of an Army in time of peace, should be reduced, 
it was no violation of the contract with the officer. 
He entered into the profession subject to that con- 
tingency as a part of his implied contract with his 
country; and he cannot complain. 

Further, when a selection was made of those 
who should be retained under an act of Congress 
reducing the number of officers, it in no manner 
impeached the integrity or capacity of the officer 
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who was not retained. But when you suffer the 
office to rem^n — when your law does not provide 
for a reduction, but simply for the removal of the 
individual, on the ground that he ]>eraonally is 
incompetent for the performance of his duty — are 
you not then inquinng into the fact whether his 
implied contract has been broken by him in con- 
seauence of his incapacity ? The inquiry becomes 
individual; and the sentence which follows upon 
the inquiry, if it pronounces the party incompe- 
tent, or incapable of performing his duties, neces- 
sarily degrades him. It is of necessity a con- 
demnation. This is not the case in reference to 
a law for reducing the Army or Navy; for when 
Congress determine to abolish the office — retain- 
ing certain officers, and suffering the rest to adopt 
other professions — they pass no judgment what- 
ever against the capacity of those who are not 
retained. The best evidence which I can give of 
this, is by reading an extract from the instructions 
of the Secretary of War to a board convened in 
1815, when they were about to act, under the 
order of the President, for the purpose of select- 
ing those officers who should remain in the mili- 
tary service — the law requiring the number of 
officers in the Army to be reduced. He says: 

<< It is obvious, therefore, that with respect to the field 
officers and the regimental officers, as well as with respect 
to the general officers, men of high military merit must un- 
avoidably be omitted in the prei^ent oifanization of the 
Army. It has not been, and it never can be, under such 
circumstances, a mark of disrespect, or a subject of re- 
IMoach, to omit the name of any officer; and the President 
wishes it may be distinctly understood that fhnn the selec- 
tieo iii officers nothing more ought to be inferred than his 
approbation of the selected individuals, wiUioot derogating 
in any degree from the reputation and worth of others.'' 

Sir, is not there more than a verbal distinction — 
is it not a real and vital distinction — where the 
action is that of character, and founded upon such 
circumstances; where the office is gone, not the 
man removed for incompetency; and the action 
of this board, where inquiry is instituted into the 
capacity of the officer to perform with promptness 
and efficiency all his duties ? It seems to me , that 
the distinction has but to be pointed out to be 
recognized as substantial in itself, and one which 
avoids the whole force of the precedent which is 
cited to sustain this law. 

In the discussion of this law, and the proceed- 
ings under it, I have not attempted to controvert 
the decision of the board in any individual case. 
1 do not doubt that in very many cases their 
opinion was correct; for I admit that reform in the 
ISavy was essential. I equally believe that, in 
many others, their action was unquestionably 
erroneous. I have admitted the character and 
standing of the members of the board, and my 
belief in the integrity and uprightness with which 
they sought to perform their unpleasant duty. I 
have condemned the nature of the tribunal con- 
itituted by the law, and havQ indicated the inev- 
itable errors into which such a tribunal must have 
fallen. I have assailed, and intend to assail, the 
character of no officer who has been dismissed or 
retired. Indeed, sir, with the views which I en- 
tertain of this law, I have not read the petitions 
of these officers; I have not attempted to investi- 
gate the truth of their complaints tor the purpose 
of determining whether inoiyidual relief ought to 



be granted to those who have petitioned, because 
I think that under the existing law it is not within 
our functions to revise executive action in indi- 
vidual cases. « 

But there are two cases to which (in illustra^ 
tion of my view of the law, and my conclusion 
that opinion alone, with all its uncertainty, must 
have governed the decision of the board) I shall 
now refer. They are those of Stewart and of 
Morris. Stewart was the senior captain in your 
Navy, and Morris the next in command, at the 
time when this retiring board was convened. 
Stewart was some six years older than Morris. 
Both were distinguished officers, and I mean to 
institute no comparison between them in that re- 
spect, except to make the simple remark, that 
Stewart alone, of any livinjg officer, had com- 
manded in an engagement with the enemy during 
the war of 1812. rfo doubt the physical vigor 
of each of these officers must have been impaired 
from the lapse of time; but I hazard nothing in 
saying that, as regards physical and mental vifor. 
Commodore Stewart was at least the equal of 
Commodore Morris. There is no precise age at 
which all men fail in either their intellectual or 
their physiced powers. Radetzky, at the age of 
ninety, is in command of the armies of Austria, 
and at the age of eighty he commanded success- 
fully in the campaign against Sardinia. Stewart 
was retired; Morris was retained. If I turn to 
their sea service, I find on the Naval Register of 
1855, that they entered the Navy with only one 
year's difference in time; that Commodore Stew- 
art had seen twenty-two years and eleven months 
of sea service; Commodore Morris twenty-one 
years and two months. The shore service of 
Commodore Morris greatly exceeded that of Com- 
modore Stewart; but as to sea service as a post- 
captain, under their then commission. Commo- 
dore Stewart's had greatly exceeded that of Com- 
modore Morris; that of Commodore Stewart, was 
fourteen year^ and nine months; and Commodore 
Morris's but nine years Euad two months. 

If I take the record, then, in that respect,^! find 
that the qualification which has often been ad- 
verted to as so essential — sea service — was greater 
on the part of one than the other; and Stewart 
had performed, at least, one half more sea service 
in the grade to which they both belonged. Sir, 
can the ina^enuity of man assign any reason what- 
ever for me discrimination which was made by 
this board of officers when they retired Stewart, 
and left Morris on the active list ? 

I wish, now, to address an inquiry to my hon- 
orable friend from Louisiana, [Mr. Benjamin.] 
I have been sorry to find that his unquestioned 
eloquence and high intellect have been engaged 
in support of a law which I think so objection- 
able as the act of 1855. But I am very sure that 
it will always be his desire to do justice; and I 
would now ask him for the authority on which 
certain remarks were made by him i^ the debate 
of the 10th of January last. The honorable Sen- 
ator then said: 

" Commodore Stewart has been referred to. Now. I have 
been informed, and I believe the fiuit to be, that Commo- 
dore Stewart repeatedly reported himself as incompetent 
to do duty afloat, by reason of his advanced age." 
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I ask the honorable Senator for the authonty 
on which that statement was founded. 

Mr. BENJAMIN. My friend from Delaware 
was kind*enou^h to give me notice that he would 
make this inquiry, and I have no difficulty what- 
ever in answering it. I would be the very last 
man on earth to utter one syllable in derogation 
of the well-earned fame of Cfommodore Stewart. 

Mir. BAYARD. I am sure of that. 

Mr. BENJAMIN. 1 referred to what appeared 
to me to be almost a historic fact, that dunng the 
Mexican war, when it was necessary to send a 
suuadron to the Gulf, the command or it had been 
offered to Commodore Stewart; and knowing that 
officer's weH-established patriotism, courage, and 
ability, and knowing that he had declined the 
command, or having heard so, I took it for gran ted, 
from my knowledge of the officer and the nature 
of the command offered him, that he could, by no 
possibility, have declined it except from infirmity 
resulting from advanced age. 

When, however, my friend from Delaware 
called my attention to this matter, I made inqui- 
ries at the Department, and I learned there that 
nothing remained on record, but that it was under- 
stood at the Department that Commodore Stewart 
would have had the command of that squadron 
in the Gulf of Mexico during the last war if he 
had desired it. The reason for his declining does 
not ajjpearon the records of the Department; but 
my fViend from Delaware informs me, and I have 
no doubt correctly, that it was not declined by 
reason of infirmity fVom advanced age, but be- 
cause the Commodore did not deem the service 
of any particular hazard; and considering his own 
measure of glory and reputation full, he was gen- 
erous enou^ to desire to yield some chance for 
an officer less advanced in grade than himself, to 
acquire the same laurels with which he himself 
was already distinguished. I state that, as I be- 
lieve it to be the fact, with the greatest possible 
pleasure. 

Mr. BAYARD. The object of my inquiry 
of the honorable Senator is fully answered; and 
I made it in consequence of havmg received, on 
the 22d of January, a letter from Commodo^re 
Stew€U"t, requesting me to make the inquiry, and 
to give a peremptory denial to any accusation 
that he haa applied to be relieved from service on 
that ground . 1 will state , also , what actu ally did 
occur, which has given rise to this rumor, and 
which doubtless must have been the foundation 
of the judgment of this board of officers; but it 
only goes to show hoV dangerous it is to trust, 
without hearing or explanation, any set of men 
with authority to pass on the rights of their fel- 
lows. 

Commodore Stewart had been in command of 
the home squadron- shortly before Commodore 
Conner. Commodore Conner was ordered to 
relieve h im . Commodore Conner had at the same 
time under him Commodore Perry. During the 
Mexican war, Commodore Conner's health be- 
ing feeble, the press writers in Washington were 
urging the appointment of Commodore Stewart. 
Prom this cause the Secretary of the Navy wrote 
to him, requesting his presence in Washington 
to consult on the subject. He come here, ms 



view was, and his desire was, that it the squad- 
ron be sent to Mexico, it should be of such a 
magnitude as to enable them to attack the castle 
of San Juan dlTlloa, -vlrhich is the defense on 
the sea-side of Vera Cruz, and carry the town in 
that mode. The Department determined to cap- 
ture it by a land attack by the Army, and lana- 
ing them from the fleet. It was not willing to 
provide a squadron sufficiently strong for the pur- 
pose of an attack by sea. The duties devolved 
on the Navy were simply the landing of the 
troops, and any incidental movements that might 
occur in standin|; off the enemy *s coast. 

Under these circumstances. Commodore Stew- 
art did not desire this command, but he tendered 
himself ready to obey the order if it were given; 
and, in the course of the conversation, he said to 
the Secretary that he thought some allowance 
should be made for years. That was the extent 
of this application, which has been converted, 
by rumor, into the allegation mude by my hon- 
orable friend on the information which he re- 
ceived, that he had repeatedly reported himself 
as incompetent to do duty afloat by reason of hn 
advanced age. 

Sir, Stewart stands in relation to the Navy ifl 
the same position as does General Scott to your 
Army. He is, as I have stated to you, the only 
living officer who, at the time of his retirement, 
had commanded in an engagement with the enemy 
during the war of 1812. Further, a fkct in Stew- 
art's career, which may not be generdly known, 
was stated — and I know it to be so — ^by the hon- 
orable Senator from Florida, [Mr. Mallort,] 
in his speech made in 1854, on the subject of 
naval reform. During the war of 1812, such 
wasthe prestige of British invincibility, and such 
the magnitude of the navy of Great Britain com- 
pared with our own, that the Executive had de- 
termined to lay up our small Navy in ordinary, 
and not permit it to run the risk of an encounter 
on the high seas with the fleets of Great Britain. 
It was owing to the remonstrances and repre* 
sentations of Stewart, in connection with Bain- 
bridge, that that order was rescinded, and the 
opportunity was given for those brilliant achieve- 
ments duriffg the war of 1812, which, at the time, 
had so profound a moral influence over the whole 
country, and which have then, and since, so 
elevated its character and extended its renown. 

Mr. President, you revived, not many months 
ago, for General Scott, the office of lieutenant 
general, as a mark, and a proper mark, of grati- 
tude on the part of his country for distinguished 
services; you retired Commodore Stewart. Gen- 
eral Scott is an old man. From wounds and age, 
beyond all question his physical capacity mtist 
be in some measure impaired. Would you have 
ordered him to take charge of the campaign against 
the Indians; and to encounter all the deprivations 
which must necessarily have been inciaent to the 
condiict of that campaign- under Harney, and, 
if he had replied to such an order or such a sug- 
gestion, " I think that the campaign may be in- 
trusted to a junior officer, and that some allow- 
ance should be made for years," would you have ^ 
retired him? The cases are precisely parallel 
StcwM* founds on inquiry at the D^pirtmcttt, 
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that the duty to be performed waa not naral 
warfare by an attack upon Vera Cruz from the 
aea, but that it merely required the landing of 
the troops, who were to make the attack on land, 
and the covering of the embarkation, with no 
navy on the part of Mexico to resist. Is there 
any impropriety, therefore — is there any ground 
of cha^ng him with dereliction of duty, or the 
admission of incompetency oh his own part, 
because, under these circumstances, he preferred 
(at the same time tendering himself ready to obey 
the order if issued) not to be ordered into the 
command of that squadron ? Sir, does not dis- 
tinguished service earn an exemption from the 
performance of ordinary duty ? is not that the 
principle which you have applied in your action 
towards General Scott? .You cannot expect in 
Commodore Stewart the physical energy which 
existed in his earlier life. Doubtless he could 
not now mount to the maintop of a man-of-war 
with the affility of a monkey or a midshipman, 
but he could ascend to the quarter-deck of a maui- 
of-war; and once place him there, and you have 
no officer in your service better qualified to com- 
mand. Sir, his known skill and reputation, and 
the influence that they would give nim over the 
niinds of his crew ana of those who served under 
him, would outweigh all the vigor of any junior 
in the service. 

Mr. MALLORY. I hope my friend will allow 
me to say a word here, as I do not wish to refer 
to the point again. 

Mr. BAYARD. Certainly. 

Mr. MALLORY. It may possibly be under- 
itood, if the friends of the J\avy sit here and do 
not deny it, that they cuisent to the implication 
which may be drawn from the Senator's remarks, 
that the JNavy did not participate in the attack 
on Vera Cruz further than to land the troops and 
use the boats. I only desire to put my friend 
right on that point; perhaps he is not aware of 
the extent of the implication to be drawn from 
his words. The fact is, that the Navy did per- 
form a very important part in that action. Naval 
guns, manned oy naval seamen, commanded by 
naval officers, many of whom were killed at their 
stations, did contribute, in a very great degree, 
to the capture of that work. 

Mr. BAYARD. I did not think it necessary 
to go into all the circumstances. I meant that 
this idea should be given to the Senate: that Com- 
modore Stewart thought in consultation — and he 
was sent for by the Secretary for consultation 
alone — that the proper mode of making the attack 
was by sea; that the Department was not willing 
to make the attack in that mode; and that under 
these circumstances he preferred that the com- 
mand should be intrusted to another officer, espe- 
cially as he had been in command of the same 
squadron not more than a year or a year and a 
half before. Now my object is, not to enter into 
the auestion of what service he could have ren- 
dered there, but to rebut the imputation that he 
declined duty either once or twice, on the ground 
that he was incapable of performing duty afloat. 
The extent of his remark was, that he tendered 
himself ready to obey the order, but that he 
thought-some allowance should be xnade for years. 



The construction put on that remark is what I 
have stated to the Senate. In my judgment, age 
and distinguished service earn an exemption from 
ordinary duty, and you applied that principle to 
General Scott in the case which I have specified. 
I proceed now to the remedy which, I suppose, 
ought to be provided in the case. The Naval 
Committee themselves say there should be some 
remedy. They propose one. The points of dif- 
ference between us are two. The first section of 
the bill which I intend to submit as a substitute, 

f)rovides for the restoration to the active service 
ist of all the officers who have been placed upon 
the retired list. I .consider this as an act of jus- 
tice, requisite as the very first step; because I con- 
sider, for the reasons which 1 nave given, that 
the law under which they were retired^ left room 
for such wide-spread errors of opinion on the part 
of the board, tnat imtil you have examined in 
some other mode into the capacity of those officers 
who were retired, it would he unwise and unjust 
to confirm the action of the board. 

If I am right in my objections to the law, of 
necessity you must adopt the course whidi I 
propose as to these retired officers. You cannoi 
auestion the authority there. The officers are in 
the Navy. They are put on the retired list by 
virtue of the law, and the law alone. If you re- 
peal that law and provide that they shall be re- 
stored to the active list, as they are still in the 
Navy,'beyond all question, it afreets merely the- 
abolition of the retired list. If you accompany 
that repeal with a propA' mode of reform in pro- 
viding for a retired Qst, I think you do all as 
regards these officers and the reform of the Navy 
that is requisite. 

With regard to the dismissed officers, I have 
adopted the same provision which constitutes the 
first section of the committee's bill, as the second 
section of my substitute. I am perfectly aware 
that these officers cannot be restored, except by 
executive action; legislation cannot reach tnem. 
A portion of the bill of the committee, as well as 
mine, provides for courts of inquiry on the case of 
siny dismissed officers who demand it; and , depend- 
ent upon the result of that inquiry, my bill author- 
izes the President to nominate ihem to the Senate 
for reconfirmation in their rank, if, in his judg- 
ment, he thinks proper. The object, therefore, 
of both bills, is to give what ought to have been 
given to them before — a hearing and a trial. 

As to the reserved officers, I propose to restore 
them at once, which unquestionably is in our 

{)Ower; as, both from the vicious structure of the 
aw, and what I have endeavored to point out aa 
the errors of its construction, a mode of investi- 
gation has been pursued at war with great prin- 
ciples of right; and, therefore, you can only do 
justice by placing things where they were before 
the law passed, so far as legislation can effect that 
result. 

Sir, in the most ordinary action involving civil 
rights — in the case of an indictment for the sim- 
. plest misdemeanor, in'^olving merely a fine, if the 
proceedings are irregular in their character, thoueh 
there may be a verdict against the party in the 
civil case, or a verdict of condemnation in the 
criminal case, when an application is made to a 
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court of justice to revise that action on account 
of the irregularity of the proceedings, no inquiry- 
is made into the question of whether the party 
can prove himself to be innocent, or whether he 
can establish his rights on a second trial. The 
onlj question is, has the case been properly tried ? 
If It has not been properly tried, whether the 
party is guilty in the one case, or whether he 
would fail, on a second trial, in the other, is per- 
fectly immaterial. Justice entitles him to a proper 
hearing by an appropriate tribunal, before his 
rights are disposed of, be they civil or be they 
cnminal. That is the principle of law. Why 
should it not be applied here ? 

There is another difference 'between the two 
bills. The act of 1855 provides only a retired 
list for a particular occasion. It is an occasional 
and a violent remedy. The plan which I have 
submitted for a retired list, in the third section 
of my bill, provides that the President of the 
United States may, at any lime, nominate to the 
Senate, for retirement, any commissioned officer 
in the service. I will read the section: 

Sec. 3. ^nd be Ufmihcr enacted^ That whenever, in the 
Judgment of the President of the United States, a commis- 
ftkmed officer of the Navy shall have become, from any 
caase, incapable of performing the duties of his office, or 
shay prefer a request in writing to be retired, the President 
may, at bis discretion, nominate such officer to the Senate 
to' be retired from active service, upon leave-of-absence or 
fuitough pay, and upon confirmation of such nomination by 
the Senate, the name of such officer shall be placed upon 
a reserved list, and he shall be withdrawn from active ser- 
vice and command, and entitled to receive leave-of-absence 
or furlough pay aceordins to the nomination and confirma- 
tiOB : iVovutol, That the number of captains so placed 
upon the reserved list shall not at any time exceed thirty, 
the number of commanders thirty, or the number of lieu- 
tenants sixty. 

I have made no prpvision for a reserved list for 
officers of junior grades, because I think it un- 
necessary. This provision prevents any ex- 
tended system of wnat might be called pensions, 
but it leaves room for a gradual improvement of 
the Navy; it leaves the discretion where it ought 
to rest in the first instance — in the President, 
founded on his inquiries, to nominate to the 
Senate, and take the judgment of the Senate on 
the propriety of the retirement. This is in 
accordance with the true theory of the Federal 
Constitution. Under our Constitution, beyond 
all question, it is intended that such portion of 
the executive power as selects individuals for 
office, shall be vested in the President and Senate. 
Then if an individual being in office is not to be 
dismissed, but simply to be retired to a list formed 
under the directions of the law, in consequence of 
the exigencies of the public service, is it not per- 
fectly appropriate and consistent with that theory 
that the nomination should be made by the Ex- 
ecutive to the Senate, and that upon confirmation 
it should have its effect? Is not this the proper 
tribunal ? 

There is another reason in its favor. The 
Senate, in reference to the appointing power, as 
connected with officers, is meant to operate as a 
check on the abuse of executive authority. That 
is the intent ofthe Constitution beyond all doubt; 
under the provision which I propose, that is its 
exact operation. Further, it would have this 
effect, (and that is also within the intent of the 



Constitution,) that when the Executive nomin- 
ated the officer for retirement, and the nomina- 
tion was confirmed by the Senate, the door would 
be closed against all intercessions of friends, and 
all complaints and attacks upon the Executive 
which might occur if the act were done by his 
own personal power alone. Therefore, it has its 
sustaining, as well as its checking, influence on 
the Executive, which is certainly m accordance 
with the theory of our Constitution. 

When I drew the bill, I was not aware that 
this mode of nomination had ever been recom- 
mended by any Secretary of the Navy; but it 
was suggested to me by a distinguished officer in 
your service — not in your naval service — as a 
proper mode to be applied to all branches of the 
service. I find, on referring to the report of the 
Committee on Naval Affairs, which contains an 
extract from a report made by that distinguished 
officer. Secretary Upshur, in December, 1842, that 
he recommends the same course. He states: 

" The only difficulty is in adopting the right process. To 
dismiss from the service officers who have committed ne 
positive offense, would be unjust and cruel." ' 

That is a condemnation, in his judgment of the 
present law. 

" The nature of their profession is such as to disquali^ 
them for nearly all the pursuits of industry on shore. Most 
of tbemhave been kept long on probation, and have been 
thus encouraged to expect that they would remain in tM 
service." 

I come now to his proposition: 

« I propose, therefore, that, whenever the Secretary of 
the Navy »— 

I have designated the President instead of the 
Secretary of the Navy — 

" shall be of opinion that an officer is unfit for the service, he 
shall be required to present bis name to the Senate for fiir- 
lough, stating fully, if required so to do, the reasons for that 
opinion. If the Senate, ailer such inquiry as it may choose 
to institute, shall concur with him, the officer shall be put 
on furlough upon a certain proportion (say one half ) of hiJ 
pay, and be considered out of the service. In this way,tiie 
same power that appoints will remove; and the act,re- 
eeiving the sanction ofthe Senate, will be placed above tba 
suspicion of injustice or oppression." 

This was the recommendation made in 1842, 
and I think it would have been well for the naval . 
service if it had been followed out in the enactment 
of 1855. I suggest it now as the appropriate 
remedy. I suggest now a permanent retired list, 
limited in number; for a limitation is essential, 
and a permanent retired list is the true mode for 
gradual reform in the Navy, and violent remedies 
never attain any beneficial result. 

There are other sections in the bill which I pro- 
pose as a substitute; but as they accord with the 
oill of the committee, I leave their defense, as I 
have already occupied a great deal of time, to 
the honorable chairman of the committee when 
his own bill shall come up. I suppose we shiJl 
not differ about those provisions. My bill evi- 
dently requires one or two verbal alterations; and 
I dare say, from my want of knowledge of the 
details of the naval system, that many other 
amendments might be proposed beneficially. 

The bill reported by the Committee on Naval 
Affairs, in the event ofthe officers who have been 
dismissed or retired being reappointed by the 
President, and restored to the active list, (which 
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it ffiTM to the ezeeutiTo ftuthority to do,) pro- 
ndet for a suspenciion of the law limitii]^ the 
number of captaui, if the limited number shall be 
exceeded in conse<][uence of restorations. I hare 
followed the principle of that provision. I sup- 
pose it was intended to do justice to those officers 
who, under the existing law, had been nominated 
to ^e Senate for promotion. I am willingr to 
aeoede to that proposition, and I have proTided, 
in different lai^uaffe, that if those nominations 
wkich have been luready made by the President 
BBall be confirmed, the law limiting the number 
of officers shall be suspended as to them, but that 
no new promotions shall be made until each grade 
be reduced to the number which the law imposes 
nm the limit. 

I believe that I have now made all the expla- 
itttidn which it is necessary for me to make, in 
reference to the provisions of the bill which I in- 
tend to propose as a substitute, and I shall dis- 
miss that subject with one further remark. One 
of the strongest reason^, in addition to the objec- 
tions which I have urged to the la.w and the 
erroneous construction which has been given to 
it, why you should adopt the plan that I propose, 
is, that the Executive of the United States, when 
the report of this board of officers was made to 
him, declined to enter into any examination of 
the individual cases, but confirmed the report as 
a whole. For this reason, it is not probable that 
the Executive would be willing to enter upon the 
examination of those cases in the spirit in which 
they ought to be investigated, if you refer the 
matter entirely to executive discretion; but if, on 
the contrary, the provision which I contemplate 
be adopted by Congress, the President will have 
the fuU advantage of Uie report made by the 
board; it will have with him all the weight to 
which it is justly entitled; and he "will nominate 
to the Senate all the officers in that report recom- 
mended for retirement, unless where he finds that 
exceptions ought to be made. When such nom- 
inations come before us, and the officer is satis- 
fied, the retirement will be confirmed of course; 
but if he objects, he wiU have a right to interpose 
his objections, and, on sufficient inquiry, we shall 
either reject or confirm his retirement. 

It seems to me, therefore, that if our design is 
to do justice in these individual cases, we cannot, 
by injiuiry here in a committee, contrary to our 
ranctions under the existing law, do it with 
any hope of success; but if you pass a general 
bill on the footing which I mention, then, on the 
nominations of the President, the cases will come 
before us fairly. All the nominations will be 
made by him for the reform of the Navy, which, 
from his knowledge of the necessity of reform 
and giving the opinion of the board its full weight, 
he may deem necessary for the exigencies of the 
public service. 

There is one other argument which I shall 
notice before proceeding to those parts of my 
remarks which are rendered necessary in conse- 
quence of the speech of the honorable Senator 
from Texas, [Mr. Houstok.] It has been said 
that the provision which is made by the law for 
the retired officers is more liberal than similar pro- 
visions made by the laws of any other country. I 



concede it; but that answers not my objection. If 
the officer is retired without sufficient cause, it is 
no answer to the injustice of the act, that there is 
a liberal provision made for officers properly re- 
tired, when the tribunal which you have instituted 
for the purpose of determining the individuals 
who are to come within that provision has such 
fatal objections to it as I have endeavored to urge 
before the Senate. 

I proceed now to reply to some portion of the 
remarks of the honorable Senator from Texas. 
This is not an agreeable duty, but it is one which 
I owe to a friend and constituent. I regret that 
the Senator is not now present; but I cannot per- 
mit the arrow of the retreating Parthian to rankle 
in the wound which it has inflicted, awaitine the 
uncertainty of his return. My remarks shall oe as 
brief as I can possibly make them in reference to the 
charges preferred by the Senator from Texas. In 
the opening part of the speech delivered by him 
on the 23d and 24th days of April, he said: 

« Sir, I have been cbuged with dragging intottiis debate 
personalities and indimual character, in a manner calcu- 
lated to produce irritation and bad feeling. When I spoke 
before. I dimlaimed any intention of that kind ; and I be- 
lieve the records of the Senate will verify the fust, that I 
not only diaclaimed it, but that, in point of tnith, my ftmner 
remain are not liable to such a construction." 

Mr. President, I am bound to believe the inten- 
tions of the honorable Senator to be as he has 
stated them; but I can reconcile that statement 
with the facts in no other mode than by suppos- 
ing that the structure of the mind of this " child 
of nature," as he designates himself, must be 
different from the structure of the minds of ordi- 
nary men. Long before my colleague made his 
speech in executive session, which really assailed 
no one, the Senator from Texas had made a call 
for papers which had no relevancy to the pro- 
ceedings of the board, and which could have had 
no other object than that of attack upon the 
character of four or five members of the board. 
Afterwards, in the first speech made by the Sena- 
tor from Texas, not only as to Captain Du Pont 
— ^which he now attempts to justify on the ground 
that my colleague deUvered a previous eulogy on 
him — ^but as to other officers of the service who 
had not been mentioned by my colleague, he 
seems to have searched out the records of their 
whole official lives; and he brought the subject 
before the Senate wherever he supposed their 
acts were open to condemnation, and held them 
up to reproach and ridicule. Nay, sir, not satis- 
fied witn the investigation of ofiicial records he 
obtained private correspondence for the purpose 
of personal attack. In reference to one or the 
most distinguished members of the board, and 
with a view to operate on the characters of the 
other officers, he imputed to Commodore Perry 
the declaration that he had called them a cabal--- 
that he had spoken of their acts as acts of mon- 
strous injustice. To prove this, the Senator re- 
sorts to an anonymous letter, and asserts that it 
is ta be accredited because Commodore Perry 
had never seen fit to notice that communication 
in a newspaper, or give any denial to the state- 
ments contained in it. 

1 am content to leave to the jud£;ment of those 
who heard, or may have read, the first iE^>eech 
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made by the honorable Senator, in reference to 
this (question, whether, from its beginning to its 
end. It did anything else than ** drag into the , 
debate personalities and individual character in a i 
manner calculated to produce irritation and bad 
feeling?" and T may add, to an extent calcu- 
lated to defeat the Senator's presumed object 
of revising the action of the naval board, as ap- 
proved by the President, where it had operated 
unjustly. 

1 come now, sir, t^ some specific statements of 
the Senator from Texas, towards whom I may 
say that I have no feelings but those of kindness; 
but, so far as his attack is made upon my own 
constituent and friend, it is a duty from which I 
cannot shrink, to repel and refute unjust and un- 
sustainable aspersions upon his conduct and 
character . Attacks upon others I leave to those 
who are far more competent than myself to 
answer. 

The Senator stated in his last remarks that there 
was a question of veracity between himself and 
me as to whether an insult had been offered to 
Captain Smith by Lieutenant Du Pont, through 
the medium of the letter which he wrote to him 
on board the Ohio in 1839. I understand language 
differently from the Senator* I do not see how 
any question of veracity exists between us. If 
the facts were dependent on our personal knowl- 
edge, it would be a question of veracity; and I 
settle no questions of veracity in this Hall. Sir, 
the whole facts are on the public records before 
us. The Senator places a different interpreta- 
tion on the letter addressed to Lieutenant Du 
Pont to Captain Smith from what I place upon 
it; and it is for the Senate to decide which is 
the correct interpretation. That involves no 
question of veracity. It involves the question 
of judgment; it may involve the question of jus- 
tice; it may involve the question of the propriety 
or impropriety of the attack made on Lieutenant 
Du Pont by the language of the honorable Sen- 
atoir. 

Now I propose to show wherein the injustice 
consists; and to make a sufficient statement to 
satisfy the Senate that the charge of the honora- 
ble Senator, that an insult was offered to Captain 
Smith by Lieutenant Du Pont, in writing that let- 
ter, is not sustained by the facts which he has 
produced in evidence. In order to do this, I must 
recur to the history of the difficulties which ex- 
isted between Commodore Hull and the whole of 
his officers, during the cruise of the Ohio, in the 
years 1838, 1839, and 1840. These difficulties 
were to be regretted. My respect for the distin- 
guished reputation and character of Commodore 
Hull, is such that it is with pain that I shall even 
advert to some portion of the actual facts of the 
case, which maybe supposed to reflect upon him 
to a limited extent, but only to an extent that is 
necessary for the purpose of justification. 

Up to the time when the Ohio sailed from New 
York in 1838, it had been the settled usage of the 
service that the wardroom officers were entitled 
to certain accommodations; and the first lieuten- 
ant, or any other lieutenant, or the surgeon of 
the ship, could go on board any vessel to which 
he was ordered, and find his proper place of ac- 



commodation under the settled usage of the ser- 
vice, just as readily as a Senator, coming into this 
body for the first time, can find the room which 
is assigned to the committee of which he is a 
member. At whose instance I know not, it was 
determined to try the experiment, in the case of 
the Ohio, of substituting accommodations on 
what is called the orlop deck, which at that pe- 
riod was not lighted at all, and I believe had not 
even the air port-holes which now, in modern buill 
vessels, are constructed for purposes of ventilap- 
tion. It was unhealthy. You could not see, ex- 
cept with candles. It was an improper place for 
the accommodation of the commissioned officers 
of the service, and to place them there was con- 
trary to the settled usage. In order to make the - 
experiment tolerable to the officers, a large mess- 
room was assigned to them on the main deck of 
the vessel. That was the order of the Depart- 
ment, with the intention of trying an experiment. 
When the ship was commissioned. Commodore 
Hull requested permission to take with him on 
board the vessel Mrs. Hull and her sisters. The 
request was granted. This appears in the letter 
of Secretary ^auldinff , ouoted m the speech of my 
honorable friend ana colleague. The request was 
granted on the express condition that, when the 
vessel reached tne Mediterranean, the ladies 
should no longer remain on board. In conse- 
quence of this request of Commodore Hull, his 
wife and her two sisters were placed on board 
of ^e Ohio, and they occupied that portion of 
the cabin which otherwise would have been as- 
signed to the captain who commanded the vessel 
under Commodore Hull, who was in command 
of the squadron. The result was,, that the cap- 
tain partitioned off a portion of the mess-room of 
the officers, to which they were entitled as part of 
the experiment! for his own personal accommo- 
dation, as he had the right to do. 

The effect, then, was, that this mess-room, 
where, in warm weather, or in any weather, it 
would have been competent for the officers to 
sling their hammocks, and have both light and 
air, which would have obviated the difficulties of 
the experiment in other respects, became so con- 
tracted that they were entirely deprived of any 
benefit from it for these purposes. After the 
arrival of the vessel in the Mediterranean, Com- 
modore Hull, in defiance of the permission ^ veil to 
him by the Department, continued to cruise with 
these ladies at different times on board his vessel. 
The officers, during the warm weather, becat^e 
subjected to the evil against which they had 
protested before they sailed from New York. 
What did they do? On the 27th of July, 1839, 
they addressed a respectful letter to Captain 
Smith, because it was only through him that they 
could address the commander of the squadron. 
That letter was founded on the opinion of the 
surgeon, as well as their own experience for many 
months. In it they say: 

United States Ship Ohio, 

M Sea, JtUy 27, 1829. 

SiK : We beg leate to inform you, officially, which we 

do with great reluctance, that the suffocating closeness and 

extreme impurity of the atmosphere in our orlop rooms, 

have rendered them no longer tenable, and would moat 
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respectfully requeft that other ftcoommodations be ««igiied 
to us. 
We are, reppectfully, sir, your obedient servants, 

SAMUEL MERCER, Lieutenant. 

S. F. DU PONT, Lieutenant. 

WILLIAM L. HOWARD, Lieutenant, 

R. L. BROWNING, Lieutenant. 

J. 8. MISSROON, Lieutenant. 

JOAN W. COX, Lieutenant. 

S. W. 60D0N, Lieutenant. 

ALFRED TAYLOR, Lieutenant. 

6UERT 6ANSEVOORT, Lieutenant. 

JOHN W. 6RIER, Ckaplain. 
Captain Joseph Smith, 

. Commanding United States Ship OMo. 

In consequence of this letter, Captain Smith, 
with the permission of Commodore Hull, author- 
ized by an order the officers to sling their faam- 
inocks on the main deck, as temporary accom- 
modations during the hot weathen I will read 
the order of Captain Smith to the first lieutenant 
of the ship. Lieutenant Pendergrast, on the 28th 
July, 1839: 

"To better accommodate those wardroom officers who 
have complained of the heat and air of their < orlop rooms,' 
I have to direct that you will, without delay, hare two 
temporary rooms made on the main deck by canvas 
screens, to take in one gun forward of the present cabin 
bulkhead ; also to have two rooms of like description made 
on each side of the wardroom." 

These were temporary c[uarters, which they 
were permitted to occupy m consequence of its 
having been {uscertalnea on investigation that 
there was foundation for their complaint, although 
the evil might not have been so great as they 
imagined. When this permission was given, a 
letter was written by Lieutenant Du Pont to Cap- 
tain Smith. I will read the whole of that letter, 
because it is necessary to do so in order to show 
that it contains no insult whatever. The Senator 
from Texas read only a portion of it, and made 
no statement of the residue; and from the portion 
which he read, he inferred that it was an insult- 
ing letter. I shall read the whole, and leave to 
the judgment of the Senate whether, under the 
circumstances, there is anything of disrespect, 
much less of insult, in its language: 

United States Ship Ohio, 
Jit Sea. July 29, 1^. 
Sir : As it is my intention to decline occupying one of 
the places which you have directed the first lieutenant to 
dispose of for temporary sleeping accommodation to those 
ofl&cera who have complained of flie suffocatinff state of the 
atmosphere in their rooms on the orlop, and as I should 
greatly regret if my doing so were attributed to an improper 
spirit, I bqj leave to say a few words in reply to your com- 
munication of yesterday, which you were pleased to address 
ia answer to one signed (among otbeis) by myself on the 
27th instant. I shall speak freely, but with feelings of the 
Very highest respect for my superiors. 

I am one of those, sir, who believe that a lieutenant is as 
much entitled, by regulation, by usage, and by military pro- 
priety, to a permanent and fixed apartment, suitable to his 
rank and few peKonal wants, as the captain of a ship is to 
his cabin ; and that a ship of this class is capable of afford- 
ing such a one, at least, as he would occupy in a frigate or 
■loop of war. I signed the letter of the 27th instant, repre- 
■entinf the state of the orlop rooms, under the impression 
that if the complaints contained in it were found to be well 
grounded, other permanent and usual accommodation would 
oe given me, particularly as it had been generally under- 
Mood, if not officially stated, that the present arrangement 
Of berthing very nearlv all the officers or the ship on the orlop 
was merely an experunent. But the commander-in-chief 
having decided that he is not authorized to make any per- 
»anent change, of which, of course, he is the sole and proper 
Juice, I prefer remainiBg where the Navy Department has 



placed me, as long as my health will endure it^rather than 

' quarters which Id 
the third rank known in our service, and from which he 



occupy quarters which I deem unfit for an officer holding 



may be ejected at any moment. 

I trust, sir, however, that you will not for a moment sup- 
pose that I do not Ailly appreciate the consideration which 
induces you to do all that you conceive lies in your power 
to alleviate the present state of things. 

I have the honor to be, sir, with very great respect, your 
obedient servant 

8. P. DU PONT, Lieutenant, 
Captain Joseph SjfiTH, 

Commanding United States Ship Ohio. 

Where is the disrespect in this letter? Is it 
disrespectful, is it an insult to his commander, 
if a subordinate officer asserts, in a respectful 
manner, what he considers to be his rights under 
usages of the service ? There is nothing disre- 
spectful in the tone of the letter. He states his 
rights, and the grounds of them. I rely on the 
letter itself, and on the circumstances under which 
it was written, to show that no disrespect was 
intended. Captain Smith may have considered 
it an uncalled-for letter, because he and Commo- 
dore Hull thought that these officers ought to be 
satisfied with me accommodations on the orlop 
deck. It was a matter of opinion. He might think 
the experiment was a proper one, and that the offi- 
cers ojught not to have protested against it, though 
they did so in a respectful and proper manner, 
and in accordance with the usages of the service. 
Others might differ from that opinion. I can only 
say for myself, that if I had been similarly placed., 
if, as a commissioned officer in the service, I was 
entitled to certain permanent accommodations, 
and the captain of the ship should offer me tem- 
porary accommodations in lieu of insufficient per- 
manent ones, I would decline the offer as long as 
my health would permit. I think it was a proper 
course for the officers to take. Others besides 
Lieutenant Du Pont took the same course by re- 
maining on the orlop deck, though they wrote no 
letter stating the reasons for their declension. In 
my jud^ent it was far more respectful to give 
the distinct ground on which the officer was un- 
willing to accept the temporary accommodations 
tendered to him, but which he was not ordered 
to occupy, than to continue in his former quar- 
ters without giving any reason whatever. 

Now, sir, where was the disrespect on the face 
of the letter, where was the insult (for that is the 
charge) to Captain Smith in addressing to him 
such a letter ? Its tone ia respectful. The writer 
states in a manly manner, his objections, ground- 
ed on his professional rank to occupying tempor- 
ary quarters, and claims his rights. Is that an 
insult to the officer to whom it is addressed ? On 
what ground can any rational man draw such a 
conclusion ? I will not dwell on this point fur- 
ther than to remark that the Senator fromTex^ 
is wholly mistaken in supposing that I found my 
opinion that there was no msult to Captain Smith 
intended, on what he calls the '* hearsay'' stated 
by Captain Du Pont, in his letter to the Secretary 
of the Navy; that, immediately after the writing 
of that letter. Commodore Smith told Captain 
Pendergrast that it was perfectly respectful in its 
tone, and that he should have replied to it if he 
thought a reply necessary. The objection of 
Captain Smitn was to the assertion of the; right 
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in which he did not affree with the officer, bat 
there was no insult or disrespect conveyed in the 
letter. The declaration of Captain Smith, if it 
were necessary, is susceptible of proof at this 
time. It is, however, unnecessary to make proof, 
because there is nothing in the letter which it 
itself implies disrespect. 

Again: Commodore Smith is not the man to 
suiTerany one, his junior or senior, to insult him; 
and the relations of Captain Du Pont and Com- 
modore Smith, from that time to this, have been 
those of perfectly amicable intercourse, at least 
up to the time of the action of the retiring board. 
So much for this letter; and now I come to the 
allegation of the Senator from Texas, as to the 
word * * sex " in a dispatch of Secretary Paulding 'a 
censurii^ these officers, which was addressed to 
Commodore Hull before any opportunity of ex- 
planation was given to them. 

The honorable Senator congratulates himself 
very much on having discovered, as he thinks, 
conclusive evidence that the word "sex" was 
really in the original letter, and that the records 
of the Department are erroneous in not including 
it; and he states to the Senate, that there is a press 
copy of the letter in the Department whicn he 
has examined, and that he has found the word 
** sex" in it. I do not consider this very material, 
for a reason which I shall state presently; but I 
also have examined what the Senator calls a press 
copy, and I find that it is a press copy, not of the 
original, but of a copy. It is not a copy of Mr. 
Paulding's letter, but it is the copy of a copy of a 
transcribing clerk, and the word " sex" is in that 
copy I admit. I examined it, however, through 
a magnifying glass, and I found that word "sex" 
had two strokes of the pen run through it, as if the 
copyist, copying from the original letter, having 
inserted an erroneous word, nad struck it out 
before he took the press copy of his own copy. 
That is the state of the fact. 

I stated on a former occasion that in no com- 
xnunication from Commodore Hull to ;Mr. Pauld- 
ing, (founded upon which alone the dispatch of 
the Secretary of the Navy was written,) was there 
the remotest allusion to any disrespect to the sex 
on the part of any one of these officers. For 
this reason the Senator's argument, if it were true, 
vrould involve this difficulty: it would impute to 
Commodore Hull the impropriety of naving 
written private letters impugning these officers, 
which he was unwilling should remain on the 
files of the Department. I do not believe that he 
wrote any such letters, and therefore I am per- 
fectly satisfied that the word did not belong to 
the communication of Mr. Paulding. 

I come next to the letter which was introduced 
by the Senator, written by Captain Du Pont to 
Laeutenant Thorburn. It is a very innocent affair 
in itself. On its face it is evidently a playful letter; 
but it was brought here and used for the purpose 
of ridicule. On the occasion of the first speech 
of the Senator from Texas, I stated, in reply to 
him, that wherever a letter was addressed by one 
individual to another in the confidence of private 
friendship, no matter whether it related to public 
or private matters, and a subsequent disagreement 
or state of enmity ensued between the parties, it 



would be an act of personal dishonor on the part 
of the recipient of the letter to disclose its contents 
for the purpose of assailing the character or wound- 
ing the feelings of its writer. I adhere to that 
opinion. The Senator has said, however, that it 
is a public, and not a private letter. Sir, it has 
but to be read to see that it is essentially a private 
letter from one officer in the service to another. 
I presume the Senator means, by that remark, that 
the letter relates to a public suVject, or a subject 
connected with the service. That does not con- 
stitute it less a private letter; that does not impose 
the obligation of confidence one atom less on the 
individual to whom it is addressed. 

But, sir, I must do justice to Lieutenant Thor- 
burn to the extent to which he is entitled to it 
at my bands. It may be, that when I hear frona. 
him, I shall be inclined to do him still further 
justice. On Monday morning, just before I cam& 
to the Senate, a gentleman called upon ine--I 
presume, from the address of the telegraphic dis- 
patch in my hand, that his name was Charlea 
k. Kine~and told me that he had received a 
dispatch from Lieutenant Thorburn, and that he 
wished to have some conversation with me. I 
stated to him that 1 had not time. He showed 
me the telegraphic dispatch, which he left with 
me, and said that he wished to explain the cir- 
cumstances under which the letter was confided 
to the Senator from Texas by Lieutenant Thor- 
burn. I told him that I could receive no verbal 
explanation ; that if Lieutenant Thorburn had any 
statement to make in relation to the mode in 
which the letter passed into the hands of the Sen- 
ator from Texas, I should of course feel it to be 
my duty to give him the benefit of that statement 
if I hadat at the time when I addressed the Senate, 
or even subsequently; but that I could receive no 
personal statement in relation tq the matter. He 
replied, that he should immediately telegraph his 
correspondent, and he had no doubt that he would 
address me a letter for that purpose. The dis- 
patch which he left with me is as follows: 

<< Explain to Mr. Bayard the facts. I have required BCr. 
Houston to show him my letter. 

R. D. THORBURN." 

This is all that I know of this matter. What 
were the contents of the letter of Mr. Thorburn 
to the Senator I know not, except from the expla- 
nation of Mr. King. 1 do not mean to doubt 
that explanation, but I do not feel myself at lib- 
erty to state what it was until I hear from Lieu- 
tenant Thorburn. It is for him, not for me, to 
show under what circumstances the letter came 
into the possession of the Senator. My remark 
was not intended to apply to him, unless he had 
violated confidence. It was a general remark, 
which would be applicable to him if he had actu- 
ally confided the letter to the Senator for the pur- 
pose of beinff used in debate in order to assail the 
character of his former friend and comrade — ^not 
otherwise. 

Next, the honorable Senator assails Captain 
Du Pont in reference to -the system of orders 
which he, in common with a board of officers, 
was detailed to make. He quotes several extracts 
from the opinion of the Attorney General, in order 
to censure Captain Du Pont, by showing that the 
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tystsm of orders which had been drafted by him 
and his assoctatea could not eo into effect with- 
out the action of Coi^s;ire88. Is not this nngen- 
«roas? Is it not unfair? The opkuon of the 
Attorney General was directed to one point: 
These officers had reported a system of orders, 
imd President Fillmore had adopted them onder 
the idea that it was within his power, as the Ex- 
ecutive, to do so without the action of Congress. 
When the present Chief Magistrate assumed his 
office, the Attorney General, after examining the 
orders, became satisfied — ^I doubt not correcUy — 
that, without the action of Congress, tfafy could 
not be carried into effect, and that President Fill- 
more had no authority so to direct. From that 
opinion extracts have been made for the purpose 
of censuring these officers. 

Sir, there is not a word or a Hne in the opinion 
of the Attorney General which intimates that the 
orders were not admirable and perfectly proper 
in themselves. The officers had nothing to do 
with the question of whether they could oe put in 
ibrce without legislation. They were appointed 
by the Executive to draft orders. They penormed 
their duty in providing a new code of oraers. The 
censure, if any, is on the President, for attempt- 
ing to enforce them without the authority of Con- 
gress. Yet long and numerous extracts are given 
for the purpose of assailing the character of an 
Qttoffisnaing citizen who is not here to defend 
himself. 

Affain, sir, the honorable Senator has made 
another and a new attack, not only on Captain 
Du Pont, but on three other officers of the board, 
by the statement that they were generally known 
in the Navy by the name of the four mutineers. 
I am authorized by Captain Du Pont to say that, 
imtil the declaration of the Senator, he never 
knew that such an application had been made df 
that term to him, or to his brother officers; nor 
dees he now believe that any such appellation 
was used in regard to them. This is a sufficient 
answer. The honorat^ Senator certainly did not 
know anything of it himself. He does not state 
it on his own personal knowledge. He gives no 
authority whatever for his statement. He under- 
takes, without authority, to designate four of the 
most meritorious officers in your Navy as having 
been generally known by the name of the four 
mutineers. Is not that an assault—an unjustifi- 
able assault— on the private character of men ? 

in the course of his rettnarks in reference to a 
letter without signature which appeared, I think, 
in the New York Herald, and in speaking of the 
officers who were examined before the naval 
committee, the Senator said: 

*' Witnetset were broogfat forward and exunined. I do 
act know whether they were iwom or not ; but tb^ were 
examined at to his general character-i-hie character for 
veracitv— all pointing to this publication in the newspaper, 
which has been indorsed, and which I consider of pWfect 
validity, because Commodore Perry, in two months, has 
aever controvearted or d^aied a single word of it. I con- 
alder it indorsed by has ulence, and derii^g all the verier 
a^iich it could have received from his absolute affirmative 
•auctioa." 

The allegation here is, that the silence of Com- 
^kwe Perry as to an unaigned letter appearing in 
a publie ]iawiip0|>er» containing what puq;>o?ted 



to be conversations held by him with one of the 
retired officers, is an indorsement of the verity of 
the contents of that letter. This is a singular 
mode of reasoning. I should suppose that few 
public men — Commodore Perry is a public man 
— would feel themselves called upon to notice 
anonymous communications in the newspapers. 
Certainly, if any one undertakes that auty, 
and enjoys all the reputation that properiy be- 
longs to the honorable Senator from Texas^ he 
would find that his time would be occupied to an. 
extent which he could not possibly anticipate. 
I propose to use the argvmentum ad hominem widx 
the Senator, in order to demonstrate the injustice 
of his supposition that the assent of Commodore 
Perry must be implied to the truth of the state- 
ments in an anonymous letter which charged him 
with representinfi^ all the officers of the board as 
being " a cabal," as doing " monstrous acts of 
injustice"— and I forget what the other chaises 
were exactly, but certainly of a very grievous 
nature. In order to convince the honorable 
Senator, if he were here, that this mode of argu- 
ment is utterly untenable, and that the inference 
which he makes of the authenticity of the state- 
ments contained in that letter, in consequence of 
the non-denia) of Commodore Perry, is not justi- 
fiable, I will apply the same argument to a letter 
in reference to the honorable Senator himself, 
which appears in the same paper, from one of the 
correspondenU of the Herald. It is of recent 
date — the 28th of April. I venture to say that 
the Senator now, or at any future time, unless 
my remarks should induce nim to do so, would 
not think it worth his while to notice the state- 
ment there made; and yet, if I were to make the 
assumption he does in regard to Commodore 
Perry, I might infer that these statements were 
true, because he has not denied them. The letter 
to which I allude reads as follows: 

«ApaiL 528,1856. 
" The news of which I made mention in my dispatch a 
day or two since in reference to General HoirsTox.! am 
now able to disclose. He has received letters fh>m all parts 
of the Union, from Democrats and Whigs, urging upon him 
to become a national candidate for the presidency r^ard- 
less of conventions. The people are getting tired and dii»- 
gusted with conventions. It is known that he is opposed 
to the domestic and foreign policy of the present dynasty, 
since the repudiation of the Missouri compromise, which 
he regarded as the balwaric of the Bouth and a oond of 
peace betwe^i the two sections <tf the Union. Further, he 
regards the action of the naval board, as well as the action 
of the Secretary and the President, in striking down two 
hundred and one officers, many of them the most effici^it 
and gallant officers in the Naigr, and retaining a large pro- 
portion who bad never distinguished themselves or done 
anything worthy of admiration, as a conspiracy against the 
individuals who were disrated, managed l^ miserable 
cabals, throu|^ which to advance thmnselves and their 
friends. In taking the field, therefore, as an independent 
candidate, he will carry the action of the naval board aa 
one of the issues into the coming contest. He has gone 
home, and wiD be absent four or five weeks. On bis re- 
turn we may expect the entire profframrae for the coming 
contest. That he will run as an independent candidate is 
now definitively settled; therefore look out for a general 
scrub race." 

Mr. President, suppose I were to ctpply ^he rea- 
soning of the honorable Senator from Texas to 
this letter which refers to himself; because he does 
not think it worth while to deny these and similar 
atateiaenta which so frequently appear about so 
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distinguished a man as he is, in the public papers, 
and that I should assume, as he has done in refer- 
ence to Commodore Perry, that the statements 
were true, that he had avowed to the writer his 
determination to run as an independent candidate, 
his determination to carr)r this question of the 
action of the naval board, into the political can- 
vass as a portion of his political capital — would it 
not be a rational, if not an inevitable inference, 
that the attacks and aggressions which he has 
made here on the character of almost every indi- 
vidual member of that board were so made for 
the purpose of advancing his own political inter- 
ests in a scrub j-ace. The inference could properly 
be drawn if the facts are true, but I repudiate the 
fkcts altogether. I do not suppose that the writer 
had any authority to commit the Senator from 
Texas m this mode; nor should I for a moment 
consider him responsible for the statements so 
made, because he su^ered that letter to remain 
unanswered for a period of two or four months. 
But the Senator has used precisely that line of 
argument, for the purpose of placing Commodore 
Perry in this position, that having acted with a 
board of fellow officers without dissent, except 
variances of opinion , now, after the board has been 
disbanded, and its action comes before Congress, 
he is capable of denouncing his associates as a 
band of conspirators, a mere cabal who have been 
committing all sorts of monstrous injustice. I can- 
not believe that such charges were made against 
his fellow-meinbers of the board by Commodore 
Perry, founded on the statements of an anony- 
mous writer. I should be unwilling to believe 
such declarations founded on the statements of 
any man, until Commodore Perry himself admits 
them. 

Mr. President, I believe there is one other sub- 
ject which it may be proper to notice, in reference 
to the remarks of the Senator from Texas, with re- 
gard to Captain Du Pont, but I feel too exhausted 
to touch it further than to make a simple state- 
ment. He quotes remarks of Commodore Hull, 
censuring Captain Du Pont as one of the leaders 
in insubordination. These remarks have refer- 
ence to a transaction which to'ok place in the thea- 
ter at Mahon. In reference to that transaction, 
I have before me a letter of Commodore Bolton, 
who commanded the Brandy wine, addressed to 
Commodore Hull, urging upon him the propriety 
of an investigation to be instituted by himself. 
This course was suggested by Captaih Bolton 
in consequence of some of his officers making a 
representation similar to that of Lieutenant Du 
Pont, of the mode in which they had been aggres- 
sively treated in the theater by the police force of 
the town. 

I regret that I have not time to read the earnest 
and manly letter of Captain Bolton to Commodore 
Hull, and am compelled to cbniine myself to this 
brief statement. Commodore Hull instituted no 
investigation himself, as suggested by Bolton, but 
referrea the whole matter to the Governor of the 
town J though the Governor had prejudged the 
question as he well knew before referring it to 
him. He left all these officers to Spanish justice, 
and the result was a denial of any redress for a 
shameful outrage. It is in reference to the com- 



plaint made by Captain, then Lieutenant Du 
Pont, to Commodore Hull, narrating the facts of 
this outrage, that the unjust charge of the latter 
against Du Pont, as a leader in insubordination, 
was made in his dispatch to the Secretary of tie 
Navy, which has been so freely used by the Sen- 
ator iVom Texas for assailing the character of 
Captain Du Pont as an officer. 

Sir, the great injustice of which the honorable 
Senator is guilty in reference to the whole of that 
transaction, consists in this: that be rakes up 
matters which occurred sixteen years ago, and 
were then justly disposed of; and, not content 
with that, converts accusations into facts, and so 
treats them for the purpose of assailing Captain 
Du Pont. 

The Secretary of the Navy wrote his first dis- 
patch censuring the officers of the Ohio, founded 
entirely on the complaints of Commodore Hull, 
without a hearing of the officers. After the offi- 
cers came home, under his order, Secretary Pauld- 
ing heard their statements; he re<ixamined all the 
dispatches of Commodore Hull, and came to the 
deliberate conclusion that no offense whatever 
had been committed, and he therefore sent the 
officers back to their ship, and .con(ipelled Com- 
modore Hull to read the exculpatory dispatch on 
the deck of the Ohio. Was not this the position 
of the question ? Then why should it be reopened 
here now to attack the character of these omoen? 

The honorable Senator relies entirely on the 
statements contained in the first letter of Secretary 
Paulding, as facts. They were mere statemeots, 
founded solely on the representations of the 
Commodore. Secretary Paulding himself knew 
nothing personally of the matters. The Senator 
relies on his first letter, as containing the facts; 
and when you tell him of the subsequent determ- 
ination of the Secretary, foundedt on investi- 
gation, he attempts to avoid it, by answerii^ 
that political or personal influence induced Mr. 
Paulding to recall his former censure. Is .that 
just to any officer in your service ? Sir, I take 
the liberty of saying, though I have been com- 
pelled to speak as I have done in reference to 
Commodore Hull, that no man feels a higher 
respect for his memory than I do; that no man 
thinks more highly of the renown which h« 
acquired for himself, and the glory which was 
renected upon his country from the gallantry of 
his actions. But, sir. Commodore Hull when 
he went to the Medilbrranean was an old man, 
and no one can examine the corresponded^ 
without seeing evidences of the effect of age on 
his nervous temperament. That is the solution 
of the difficulty. In point of fact and truth, the 
feelings of Commodore Hull towards his officers 
were such, that there can be no doubt he would 
have resorted to courts-martial or ^ courts of 
inquiry, if their course had justified it in the least 
degree; but the extraordinary case is presented, 
that four or five young men were so minutely 
attentive to their diuties, that not one solitary fact 
could be found in a long cruise, on which He 
could bring them before a court-martial or a 
court of inquiry. * 

Before closing, I ask penriissiori of the SenMe 
to read a letter which I received Oil Monday fio«i 
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Captain Du Pont, written some days previously, 
which, injustice to him, and because I cordially 
sympathize with the spirit and feeling that dic- 
tated it, I think it my duty to read; and 1 ac- 
company it with the aeclaration that, if the Sen- 
ator from Texas, or any other Senator, desires 
any form of investi^tion into Captain Du Font's 
official conduct durmg the whole period of his 
service, no objections will be interposed to the 
inquiry by the Senators from Delaware. The 
letter is dated near Wilmington, April 28, 1856, 
and is as follows: 

Near Wilmijioton, (Del.,) ^pril 38, 1856. 
Mt dear Sir : As 1 understand it is your purpose again 
to address the Senate on a topic which has already occupied 
an unusual degree of its attention, allow me as one of your 
constituents, who has been honored by your friendship, to 
make a very few suggestions on the subject of the debate, 
and onlyFO far as it relates to my personal character. 

For some reason unknown to me, although I was but one 
of the commanders assigned by the Secretary of the Navy, 
as a member of the naval board, I have been subjected to 
an unusual share of censure. It could not be, that the ob- 
ject of the attacks on me was merely to destroy so humble 
an individual as myself; and if it was intended by them 
to impair public confidence in tlie decisions of the naval 
board, surely nothing could be more unjust than to condemn 
the judgment of fifteen men for the delinquencies of one. 
I held a very unpretending position in association with 
my brother orticere of that board. Yet, character to me 
is as dear as it is to any man in the Navy, or even in the 
Senate. I wish, therefore, to say, or that you my representa- 
tive may say for me, in such manner as to you shall seem 
fit, that £ do not seek to shun any inquiry or any trial, upon 
any charge which the wit of man can invent, tending to im- 
I peach my reputation as a gentleman, or as a faithful officer 

I of the Navy. I have been in the Navy forty years. J have 

I been at sea twenty years. I have been the executive officer 

of three classes of vessels, and have commanded every rate 
from schooner and brig, to corvette and first class frigate. 
In that duration and variety of service, I have never been 
arraigned before a court-martial, or a court of inquiry, nor 
has either ever been asked for or ordered to sit upon me. 
! During this period of forty years, I have never been arrested, 

I nor have 1 ever been sus|)ended from duty for a single hour. 

I have had the still greater gopd fortune never to have 
brought any officer under me to' trial ; nor has the order, 
disciplme, or efficiency of ray commands ever been im- 
peached. I have never disobeyed an order during my whole 
naval life. 

Once, and once only, during all my naval service, was I 
censured by superior authority. I refer to the reprimand of 
all the wardroom officers of the Ohio, of whom I was one, 
by that able Secretary of the Navy, the Hon.. J. K. Pauld- 
ing. This distinguished gentleman, who graced the position 
he held not only by his capacity, but by his strict sense of 
justice, made to me and my comrades the most ample repa- 
ration for the wrong thus done. My vindication on this 
subject by yourself, by the honorable chairman of the Com- 
mittee on Naval Affairs, and by j'our distinguished col- 
I league, who, I am proud to add, has als^o honored me by his 

■ friendship for many years, is made so complete that I should 

be taxing your patience should I add anything more in 
regard to it. 

I desire to be distinctly imderstood, not as shunning, but 
ac courting, the strictest scrutiny of every act of my whole 
I naval life, for anything that I have ever done or omitted to 

io. I will take exception to no tribunal the Senate may 
^moint to try me ; and I will plead no lapse of time, no 
•ubscquent service, no extenuating circumstances of youth, 
temptation, or excitement. 
I For myself, if allowed such a trial, I have no solicitude, 

Whate^ er may be the forms of investigation, or the sources 
w information sought. 

When about to be assigned duty on the naval board, I 
desired the honorable Secretary of the Navy to excuse me 
gom that seifvice for considerations peculiar to myself. 
He refused, and ordered me to that duty. That order was 
n»y law. I obeyed and discharged my duty without fear, 



Avor. or prejudice. Had I disobeyed, I should have sub- 
jected myself to instant dismissal. Had I presented my 
resignation, I should have deserved the same fate. Military 
orders cannot be disobeyed on account of dangers moral or 
physical. To have flinched from either, by disobedience or 
resignation, would have been cowardice. Whatever I may 
have thought of the drop-clSLUse inserted by the House of 
Representatives, which more than any other provision of 
the law has been the subject of complaint and censure, it 
was not for me to decide upon its merits, but to obey. 
And yet that obedience constituted the ground on which I 
have been arraigned before the Senate. Of this injustice 
it is that I complain, and I deske that complaint to be laid 
before the country. 
I am, dear sir, AuthfuUy yours, 

8. F. DU PONT. 
Hon. James A. Batarb, (TnUed States Senate. 

Mr. President, I have no comments to make on 
this letter; it meets my approval in every respect; 
it challenges any inquiry which the Senator from 
Texais, or any one who thinks with him, may feel 
disposed to make. Sir, the names and reputation 
of citizens of Delaware stand hig^h in your naval 
annals. No more brilliant victories were achieved 
during the war of 1812, by any officers in your 
service, than those of her Jones and her Mc- 
Donough. I do not often indulge in eulogy, and 
have no pretensions to a prophetic spirit, but I 
will venture the prediction that, if our country 
should be Engaged in war while Samuel Francis 
Du PoHt remains in the service, he will maintain 
to its fullest extent the distinction which was won 
during that war for the smallest State in the Union 
by the gallantry and skill of her sons. 



Note.— In justice to Lieutenant Thorbum, the following 
letter, received by Mr. Bayard on the 8th, and read in the 
Senate on the 9th of May, 1856, is appended. 

After reading the letter, Mr. Bayard said that the Senator 
from Texas had never communicated to him the letter 
which Lieutenant Thorbum states he requested him to 
communicate, and that he left the subject, without com- 
ment, to the judgment of the Senate. 

Fredericksburg, Viroinia, May 6, 1856. 

Sir : The unfortunate situation in which I have been 
placed, in consequence of the use to which the extra<;t from 
Captain Du Pont's letter has been applied, which has called 
fortii your severe remarks with regard to myself, induces 
me to address you, in order to be freed from the censure of 
improperly exposing friendly correspondence. 

Immediately on learning Xhe animadversion to which 
General Houston's speech had subjected me, I wrote him 
on the subject, and requested to be placed right ; which 
object, I stated, could be effected by making known to you 
the contents of my letter in which the extract was inclosed. 
It must have escaped his notice that I mentioned preferring, 
under the circumstances in which the letters were written, 
to keep them back until some imperious necessity required 
their publicity. 

I was induced to believe that I would have been fVtlly 
vindicated ; but must express my regret, after the perusiU 
of the General's last speech, to find myself still left liable to 
harsh imputations. 

Having been informed by a Ariend that you would be 
pleased to receive an explanation, I have availed myself 
of the opportunity, and trust that I have said sufficient to 
be excused from disjionorable intentions. 

The only idea which operated with me in exhibiting them 
letters, was to show that several officers of the board, Cap- 
tain Du Pont among the number, had spoken of me as an 
efficient officer. 

Very respectfldly, your obedient servant, 

KOBEET D. THOEBURN. 
Hon. James A. Batarb. 
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IN THE SENATE OF THE UNITED STATES, 

TUESDAY, MABCH 3, 1857. 

Resolved f That the Committee on Printing cause to be printed and bound, in pamphlet 
fonn, in such manner as may seem to them appropriate, for the use of the Senate, ten 
thousand copTes of the addresses made by the members of the Senate and members of the 
House of Bepresentatives, on the 3d of December, 1856, upon the occasion of the death 
of the Hon. John M. Clayton, late a Senator of the United States from the State of Del- 
aware. 

Attest: ASBURY DICEINS, Secretary. 
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IN THE SENATE OF THE UNITED STATES, 

WEDNESDAT, DECEMBER 3, 1856. 



Mr. Bayard, of Delaware, rose and addressed the Senate as follows: 

Mr. President: No more painful duty can devolve upon a member of 
this body than the annunciation of the death of a colleague ; and the 
duty becomes yet more painful when that colleague has sustained an 
elevated position in the country, and our personal relations to him 
have been those of kindness and friendship. 

It has become my mournful duty to announce to the Senate the 
death of my distinguished colleague and friend, the Hon. John M. 
Clayton. He died during the recess, on the 9th of November last, 
at his residence in Dover, in his sixty-first year; and, though his 
health had been uncertain and precarious for some years past, his 
death was unexpected, and has been the source of sincere and deep 
sorrow both to his friends and fellow-citizens. 

This, sir, is neither the time nor the place for an analysis of his 
great mental and moral endowments, or a critical examination of the 
political opinions he entertained or general measures he advocated so 
ably during his long period of public service. A brief sketch of his 
career, and the expression of my sincere appreciation of his many 
virtues, in asking for the tribute to his memory of those honors — vain 
though they be — which custom has rendered sacred, and t(4.which his 
high endowments and eminent public services so well entitle it, seem 
niore appropriate to the occasion. 

John Middleton Clayton was born in the county of Sussex and 
State of Delaware, on the 24th of July, A. D. 1796. His father, 
James Clayton, a man of unquestioned integrity and active business 
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habite, was a member of one of the oldest families in the State j his 
ancestor having come to America with William l^enn. His mother 
was a native of the Eastern Shore of Maryland. 

His father's means were those of competency, not of affluence, 
though his affairs became embarrassed about the time that his son's 
education was completed ; but, with wise forecast, he had previously 
given that son more than fortune, in giving him the advantages of a 
liberal education; and well did my frietid avail himself of those 
advantages. He entered Tale College in July, 1811, and, devoting 
himself most assiduously and laboriously to his studies, graduated in. 
that venerable institution in September, 1815, with the highest honors 
of his class and the confidence and attachment of his instructors. 

Immediately after leaving college he commenced the study of the 
law under the late Chief Justice Thomas Clayton, one of the ablest 
lawyers of the State, and subsequently pursued it with him, and also 
for one or two years at the Litchfield Law School, and was admitted 
to the bar in his native county in the year 1818. From his high 
grade of intellect and extraordinary capacity for labor, he came to 
the bar with a knowledge of the principles of jurisprudence seldom 
acquired till after years of practice ; and his success at the bar of Kent 
county, where he located himself, was so rapid and brilliant that in a 
few years he stood in the foremost rank of the profession, with able 
and distinguished lawyers as his competitors. He devoted himself to 
his profession, and took no very active part in political struggles pre- 
vious to the year 1827, though he was elected a member of the legis- 
lature in the year 1824, and subsequently filled the office of secretary 
of state of the State of Delaware. 

In the division of political opinions which ultimately led, in the 
interval between the election of Mr. Adams and that of General Jack- 
son, to the organization of two great parties throughout the country, 
he adopted the principles and became identified with the fortunes of 
the whig party, which being in the ascendant in the State of Dela- 
ware, he was elected a senator of the United States in January, 1829, 
and took his seat in this body in December following. His public 
services in the Senate require no comment, for his history here is 
written in his countryjs annals. It is no slight evidence, however, of 
the highest order of merit, that a young man, coming into public life 
OS the representative of one of the smallest States in the Unions at a 
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time when such men as Calhoun^ Clay, and Webster were in the 
zenith of their power and influence, should rapidly acquire a national 
reputation, and become one of the acknowledged leaders of the great 
party to which he was attached. Mr, Clayton was re-elected to the 
Senate on the expiration of his first term in 1835 ; but, becoming 
weary of the excitement of political life, he resigned his place in De- 
cember, 1836. The confidence of the Executive bestowed Upon him 
in January, 1837, with the general approbation of the bar and the 
people of Delaware, the office of chief justice of the State, which he 
also resigned in August, 1839 ; having in that, as in all the public 
situations which he filled, demonstrated his high capacity for the per- 
formance of its duties. 

He remained in private life during the ensuing six years, but was 
again elected to the Senate in March, 1845 ; and on the accession of 
General Taylor to the Presidency in 1849, the office of Secretary of 
State was tendered to him, as the consequence of his national reputa* 
tion, and accepted. The death of President Taylor in July, 1860, 
again placed him in private life. 

During the period which he held the position of Secretary of State 
he negotiated, in April, 1860, the treaty with Great Britain commonly 
called the Clayton-Bulwer treaty. That treaty was ratified by more 
than three-fourths of the Senate ; and I may be permitted to say that, 
had it been carried out according to the plain and obvious import of 
its language, would have effected all which this country should desire 
in relation to the territory of Central America and the safety and se- 
curity of an interoceanic communication ; and if difficulties have 
since arisen, either from the aggressions of the power with which it 
was contracted, or a failure on our part to insist in the first instance 
on its due execution, the fault, if any, rests not with him, as Ho action 
of that power contravening its proper construction occurred during 
the short time which he retained the office of Secretary of State after 
the ratification of the treaty. 

He remained in private life until 1853, when the confidence of his 
State again returned him to the Senate. 

It would be useless, if not idle, for me to dilate upon his command- 
ing powers in debate, which most of those around me have so often 
witnessed. 

He may have differed with many of us in opinion, but^ none can 
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deny the eminent courtesy and ability which he displayed in sustain- 
ing his views, or the broad nationality of his sentiments. Indeed, 
one of his most striking characteristics was the intense nationality of 
his feelings ; and numerous instances might be cited from his public 
life in which, where the honor or the interests of his country or the 
integrity of the Union was involved, he broke those fetters with which 
the spirit of party but too often trammels the minds of even the most 
distinguished public men. 

As a statesman he was the pride of his State, and a cherished leader 
of one of the great political parties of the country whilst its national 
organization was maintained. 

As a lawyer he was necessarily less known to those around me, as 
the sphere of his forensic action, with few exceptions, was within the 
limits of his own State. It has been my fortune, however, to have 
frequently witnessed and felt his powers, both as an associate and 
opponent ; and though I have heard very many of the most distin- 
guished lawyers of our country in cases calling for the highest exer- 
cise of their capacity, and may have thought a few possessed greater 
powers of discrimination and others a more playfiil fancy, in the com- 
bination of all his faculties I have yet to meet his superior, if, indeed, 
I have met his equal, as an advocate before a jury. I will not pause 
now to analyze the peculiar powers which rendered him so eflfective, 
formidable, and successful in his forensic pursuits. It is sufficient 
that he was so successful in a profession in which merit alone can 
command success. 

To his great mental qualities he added a host of virtues. Affec- 
tionate as a son, devoted as a husband, almost too indulgent as a 
father, he was a kind and generous friend. Of exceeding liberality, 
his purse was open to those he loved and esteemed with an almost 
careless confidence. Little conversant with, and somewhat heedless of 
the mere conventionalities of society, there was a charm in the cor- 
diality of his manner which endeared him to his friends and attracted 
and fescinated even his ordinary acquaintances. But, Mr. President, 
successful as was my friend in all his pursuits, there were shadows 
cast upon the pathway of his life, and he had more than an equal 
share of the sorrows and disappointments inevitable to the lot of man. 
He achieved fame and acquired fortune, and his checks in the pursuit 
of either were few and transient. This is the bright side of the pic- 
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tnre. The reverse presents the afflictions to which, in the dispensa- 
tion of an all-wise Providence, he was suhjected in his domestic rela- 
tions. 

In September, 1822, he married the daughter of Dr. James Fisher, 
of Delaware, an accomplished lady, and the object of his first affec- 
tions. After little more than two years of domestic happiness, she 
died in February, 1825, leaving him two sons, and to him her loss 
was a life-long sorrow. He cherished her memory with an almost 
romantic devotion, and, though unusualfy dei^onstrative as to his 
ordinary emotions and feelings, with his deeper affections it was other- 
wise. His was a grief which spoke not, and even the observant eye of 
friendship could only see, from momentary glimpses, how immedicable 
was the wound which had been inflicted. Of the two children which 
she left him, the youngest, who was of great promise both intellectu- 
ally and morally, died in January, 1849, in his twenty-fourth year, 
and the other two years afterwards. On the death of his youngest 
and favorite child, there was a desolation of the heart which, though 
it vainly courted relief in the excitement of public life, could scarcely 
be realized by those who have not suffered under the pressure of a 
similar sorrow. Perhaps it is best pictured in the melancholy reflec- 
tions of Wallenstein : 

** I shall grieve down this blow ; of that I am conscious. 
What does not man grieve down ? 

From the highest, 
As from the vilest thing of every day 
He learns to wean himself ; for the strong hours 
Conquer him. Yet I feel what I have lost 
. • In him. The bloom is vanished from my life. 
For, ! he stood beside me like my youth, 
Transformed for me the real to a dream, 
Clothing the palpable and the familiar 
With golden exhalations of the dawn. 
Whatever fortunes wait my future toils. 
The beautiful is vanished, and returns not.** 

Such, Mr. President, was my colleague's career, and such his sor- 
rows. He stood isolated in the world ; for, though there remained 
aflfectionate relatives and kind friends, they could not satisfy the long- 
ing of the heart for those nearer and dearer who had passed away. I 
cannot doubt that the corroding effect of this great grief, and the 
indisposition to physical exertion which it naturally produced, under- 
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mined a very vigorous constitution, and foreshortened his life, at an 
age when ripened experience and undecayed mental powers would 
have rendered his services most valuable to his country. 

Among the graves of the last century, Mr. President, in an old 
churchyard at New Castle, there is an epitaph upon the tombstone 
of a Mr. Curtis, who died in 1753, after having filled many public 
'offices in the then colony of the '' Three Lower Counties upon Dela- 
ware," attributed, I believe correctly, to the pen of Benjamin Frank- 
lin. It might, with a change of name, be most appropriately inscribed 
upon the tomb of my lamented friend ; 

** If to be prudent in council, 

Upright in judgment, 

Faithful in trust, 

Give value to the public man ; 

If to be sincere in friendship, 

Affectionate to relations, 

And kind to all around him, 

Make the private man amiable, 

Thy death, Clayton, 

As a general loss, 

Long shall be lamented." 

I will but further add, as the last and crowning act of my colleague^tf 
life, that he died in the faith and with the hopes of a Christian. 
Mr. President, I oflFer the following resolutions : 

Eesolvedf tmanimoiufyy That the members of the Senate, from the sincere desire of show- 
ing every mark of respect due to the memory of the Hon. John M. Clayton, late a Senator 
from the State of Delaware, will go into mourning, by wearing crape on the left arm for 
thirty days. 

Resolved, vnanimoutfyy That, as an additional mark of respect for the memory of the Hon. 
John M. Ciatton, the Senate do now adjourn, 

Mr. Crittenden, of Kentucky — 

Mr. President : I rise for the purpose of seconding the motion that 
has been made for the adoption of the resolutions just offered. 

I would not willingly disturb, by a single word, the sad and solemn 
silence which has been impressed upon the Senate by the announce- 
ment that has just been made of the death of Mr. Clayton ; but I 
feel that it is due to this occasion, and to our long and dierished 
friendship, that I should offer to the memory of my departed friend 
the humble tribute of my respect and affection. 
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He is 80 freshly remembered here that I can hardly realize to myself 
that we are to see him in this chamber no more ; that I am no more 
to see him take his seat by my side, where he was so long accustomed 
to sit ; no more to receive that cheerfiil, happy, cordial salutation with 
which he greeted us every morning as we met in this chamber. 

But, Mr. President, I must restrain these recollections and the feel- 
ings to which they give rise. 

I will not attempt any delineation of the character of Mr. Clayton, 
or any enumeration of his public services. These belong to history. 
But we who were his associates, who saw, and knew, and heard him, 
can bear witness that he was a great man and a great statesmatiy of 
unsullied and unquestioned patriotism and integrity, and that in the 
Senate and in the cabinet he rendered great services to his country. 
If History be just to him, she will gather up all these materials, and 
out of them she will mould for him such a crown as she awards to 
great and virtuous statesmen who served their country faithfully and 
well. 

The death of Mr* Clayton is indeed a public loss, a national mis- 
fortune ; and to his native State, which he so long and honorably 
represented in this body, a bereavement at which she may well mourn, 
as the mother moumeth over a favorite son. He loved and served her 
with all his might and all his heart, and acquired for his noble little 
Delaware fresh titles to respect and distinction in the Union. She 
can no longer command his services ; but the memory of him will 
remain to her as a rich treasure ; and his name, bright with recorded 
honors, will ascend to take its place with the names of her Bayards, 
her Kodneys, and her other illustrious dead, and with them, like so 
many stars, will shine upon her with all their benign influence. 

It must be pleasing to us all to learn from the honorable Senator 
from Delaware (Mr. Bayard) that Mr. Clayton died a Christian, So 
he should have died. Such a death gives to humanity its proper dig- 
nity. Full of this world's honor, he died full of the more precious 
hopes that lie beyond the grave. Of him who so dies we may well 
exclaim, ^'O death 1 where is thy «ting? grave! where is thy 
victory?" 
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Mr. Cass, of Michigan — 

Mr. President : Once more are our duties to the living suspended 
by the last sad tribute of regard to the memory of the dead. Another 
of our associates has passed from this scene of his labors to that dread 
responsibility which equally awaits the representative and the con- 
stituent, the ruler and the ruled. All human distinctions are levelled 
before the destroyer, and in the narrow house to which we are hastea- 
ing the mighty and the lowly lie side by side together. There our 
departed friend has preceded us. When we separated, but a few days 
since, he was a bright and shining light among his countrymen. 
Keturning to resume our functions, we find that light extinguished in 
the darkness of the tomb. Well may we exclaim, in the impressive 
language of the Psalmist, man's days are as a shadow that passeth 
away. 

His character and services have been portrayed with equal power 
and fidelity by the Senators who have preceded me, one of them his 
respected colleague, and the other his personal and political friend, ^ 
and both of them entitled by long acquaintance to speak as they have 
spoken of him ; and their words ot eloquence have found a responsive 
feeling in the hearts of their auditors. 

I cannot lay claim to the same relations, but I knew him during 
many years, and his high qualities have left their impress upon my 
mind, and I rise to add my feeble testimonial of regret that he has 
been taken from among us. 

The deceased Senator from Delaware was long identified with the 
political history of the country. Sent here by the confidence of his 
native State thirty years ago, he brought with him eminent qualifica- 
tions for the position, and which led to the high distinction he acquired. 
To a vigorous and powerful intellect, improved by early training, he 
added varied and extensive acquirements, the fruit of ripe study and 
of acute observation ; and he possessed a profound knowledge, rare 
indeed, of the principles of our Constitution and of those great ques- 
tions connected with our peculiar political institutions which so often 
present themselves for solution, and sometimes under circumstances 
of perilous agitation. He was a prompt and able debater, as we all 
know, and touched no subject upon which he did not leave marks of 
thorough investigation. In whatever situation he was placed he met 
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the public expectation by the ability he displayed, and by his devotion 
to the honor and interest of his country. 

In looking back upon our communication with this lamented states- 
man, every member of the body will bear testimony to the kindness 
of his feelings, and to the comity and courtesy which marked his 
social intercourse. He was a happy example of that union of decision 
of opinion and firmness of purpose, in public life, with the amenity 
of disposition which constitutes one of the great charms of private 
life — a union the more commendable as it is rarely found in the ex- 
citing scenes of political controversy. His was a most genial nature, 
and we cannot recall him without recalling this trait of his character. 

It is a source of consolation to all his friends that when the last 
change came it found him prepared to meet it. He entered the dark 
valley of the shadow of death with a firm conviction of the truth of 
the mission of Jesus Christ, and with an unshaken reliance upon the 
mercy of the Saviour. He added another to the long list of eminent 
men who have examined the evidences of revealed religion, and who 
have found it the will and the word of God ; and he died in the tri- 
umphant hope of a blessed immortality, which the Gospel holds out 
to every true and humble believer. 

Mr. Sbward, of New York — 

Mr. President: I consult rather my feelings than my judgment in 
rising to address the Senate on this melancholy and affecting occasion. 
While it seems to me that I have few nearer friends remaining to me 
than JoHiff M, Clayton was, I remember, nevertheless, that he was 
by a long distance my senior in the Federal councils, and that, although 
we were many years members of one political party, yet we differed 
80 often and so widely that we could scarcely be called fellow-actors 
seeking common political objects and maintaining common political 
principles. But it has been truly said of him that he was a man of 
most genial nature. The kindness which he showed to me so early, 
and continued to show to me so long, removed all the constraints 
which circumstances created, and I never failed to seek his counsel 
when it was needed, and his co-operation when I felt that I had a 
right to claim it. 

Mr. President, I think no one is surprised by this painful announce- 
ment. His health and strength were obviously so much impaired by 
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frequent visitations of disease during the last regular session of Con- 
gress, that when I parted with him in September last, I was oppressed 
with the conviction that I should meet him no more on earth. The 
remembrances of kindness and affection he then expressed to me will 
remain with me until I shall meet him, as I trust, in a better and 
a happier world. 

Mr. President, I have fallen into these ftmereal ceremonies without 
any prepared, or even meditated, discourse. Perhaps if I shall let 
my heart pour forth its own feelings, I may render to the illustrious 
dead a tribute not less just than that which I could have prepared 
had I applied myself to the records of our country and brought into 
one group the achievements of his life. 

This I must say, that John M. Clayton seemed to me peculiarly 
fortunate in achieving just what he proposed to himself to achieve, 
and in attaining fully all that he desired. His respected and distin- 
guished colleague has given testimony which was germane, though 
hardly so necessary as he thought, to the fact that Mr. Clayton was 
eminent in his profession as a lawyer and an advocate. He began 
life with the purpose of attaining that professional eminence. We 
who are here his survivors knew him in other spheres. His ambition 
led him at different periods into two different departments of public 
service — the one that of a Senator, the other that of a minister or 
diplomatist. 

Fame is attained in the Senate by pursuing either one of two quite 
divergent courses, namely, either by the practice of delivering the 
prepared, elaborate, and exhausting oration, which can be done only 
unfrequently, and always on transcendent occasions, or by skill, power, 
and dignity in the daily and desultory debates, on all questions of 
public interest, as they happen to arise. 

I happen to know, or to have good reason to think, that Mr. Clay- 
ton's ambition preferred this last-mentioned line of Senatorial effort;. 
He kindly became my counsellor when I entered this chamber as a 
representative of my State, and his well-remembered advice was 
couched nearly in these words: ''Do not seek great occasions on which 
to make great speeches — one in a session of Congress — ^but perform 
your duty to your constituents and your country by debating all im- 
portant subjects of administration as they occur." Senators all around 
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me will remember how constantly and indefatigably he himself pur- 
sued the line which he had thus marked out for me. 

Those who shall now read, as I am sure posterity will read, the 
recorded debates of the Senate for the period embraced within the last 
twenty-five years, will find that, although surrounded by mighty men 
in argument and speech, John M. Clayton was one among the few 
effective statesmen who determined or influenced the administration 
of the government of this great country. 

His other department of public service was diplomacy. Never 
have I seen a man more admirably qualified by astuteness, compre- 
hensiveness, and vigor, for that arduous and responsible branch of 
public life. He excelled not merely by reason of these qualifications, 
but also, and eminently so, by reason of his frankness of character 
and conduct. He was frank, open, direct, and manly. He showed 
his purposes in outspoken and direct communications. Perhaps we 
owe to him as much as to any other of our many able diplomatists, 
the achievement of the United States in instructing the nations of 
Europe that diplomacy is best cond acted when it leads through open, 
feir, and direct courses. 

Mr. Clayton was, as has been truly claimed for him, a patriot — a 
lover of al I the parte and of the whole of our common country. The 
peculiar location and character of the State which he represented — 
lying midway between the North and the South — ^probably had the 
effect to confirm his natural tendency of temper, and render him 
conservative, careful, cautious, and conciliatory. I respond to the 
claims made in his behalf by his colleague and by his venerable 
friend and compatriot, the senator from Kentucky, (Mr. Crittenden,) 
in this respect, when I say that I regarded his presence in these halls 
as a link of union between the generation which has passed away 
and that generation on which the responsibilities of national conduct 
have devolved, and his influence necessary for the happy solution of 
those great questions involving cherished interests of the North and 
of the South, which press upon us with so great urgency. Such was 
the character he maintained here as a senator and a legislator — an 
umpire between conflicting interests, a moderator between contending 
parties. How natural, then, that he should be eminently national, 
eminently comprehensive in his action as a minister and a diplo- 
matist ! 
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A very distinguished French savan (Mons. Ampere) begins Ms 
journal as a traveller with an account of his visit at the World's 
Fair, held, I think, in 1852, in London ; and he pronounces that 
great exhibition of the industry of so many nations as the first 
universal fact in the history of the human race. He egregiously 
erred. That great event was neither the most important, nor was it 
the first, of the universal facts which have transpired in our own 
day. The first universal fact — a fact indicating an ultimate union of 
the nations — ^was the Clayton and Bulwer treaty, that^ treaty which 
provided for the opening of passages of communication and connexion 
across the Central American isthmus to the growing civilization of 
the western and modern, and the declining civilization of the eastern 
and ancient world. It was the felicitous good fortune of John M. 
Clayton, not more than his genius and ability, that enabled him to 
link his own fame with that great and stupendous transaction, and 
so to win for himself the eternal gratitude of future generations, not 
only in his own country, but throughout the great divisions of the 
earth. Whatever difficulties have hitherto attended the execution of 
that great treaty, whatever future difficulties may attend it, the 
treaty itself is the bow of promise of peace, harmony, and concord to 
ajl nations, as it is an imperishable monument to the fame of him 
whose worth we celebrate and whose loss we deplore. 

The resolutions were agreed to, and the Senate adjourned* 
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IN THE HOUSE OF REPEESENTATIVES, 

WEDNESDAY, DECEMBER 3, 1»56. 



A message was received from the Senate, by Asbury Dickins, their 
Secretary, announcing to the House information of the death of the 
Hon. John M. Clayton, late senator front Delaware, and the proceed- 
ings of the Senate thereon. 

The resolutions of the Senate having been read — 

Mr. CuiiiBN, of Delaware, rose and addressed the House as follows : 

I rise, Mr. Speaker, for the purpose of performing, to me, a most 
painful duty: it is to announce to this House, and to the nation, the 
death of one of the most distinguished citizens of the State of Dela- 
ware. 

I need not portray to this House the character of the deceased. It 
was known to us all and to the nation. His reputation is spread 
throughout the length and breadth of this land ; but I cannot let this 
occasion pass without making some remarks which may show to this 
House and the country the light in which I would invite them to 
regard the career of our deceased senator and statesman. 

He was a man of great research and great intellect, of profound 
learning and uncommon quickness. He has occupied a place in the 
history of this nation for a period of thirty years, as one of the most 
distinguished citizens of this country. He was born in the village of 
Dagsborough, in the county of Sussex, and State of Delaware, on the 
24th day of July, 1796. He entered Yale College, and graduated in 
1815, with the first honors of his class. Upon his return to the State 
of Delaware, he commenced the study of the law with his relative, 
the Hon. Thomas Clayton, a distinguished member of the bar of thkt 
State, and for many years a member of this House, and afterwards 
one of our senators ; he was a very distinguished jurist, and stood at 
the head of his profession. With him he studied one year, and then 
removed to the Litcbfield Law School, then under the diarge of two 
distinguished professors, Judges Gold and Beevez. He there pursued 
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his studies, with great diligence and industry, for the period required 
by the rules of our courts, previous to his admission to the bar of the 
superior courts of Delaware, to which he was admitted in 1818, in the 
county of his birth. His splendid examination gave early promise of 
his future eminence and success. 

He soon became distinguished in that position. It has been my 
fortune to be engaged with him in the argument of many causes, both 
as his colleague and as his opponent ; and I must say to this House, 
and to the nation, that never have I witnessed the display of such 
quickness of apprehension, such memory, such a grasping intellect, 
such learning, such zeal and ingenuity, as were displayed by the 
deceased on every occasion in which he found it necessary to exert his 
great mind in the progress of a cause. As a lawyer, he was profound 
and industrious, of untiring patience. He viewed his cases in every 
point of light in which they could be seen, and could see every point 
in them at a glance. But he was not satisfied with a glance. H« 
investigated every position, and was prepared for every question which 
could arise in the case. I have seen gentlemen whose legal minds, I 
thought, were equal to his ; but when he prepared himself, never has 
there been known in the State of Delaware a man who could be said 
to be his equal. It is confidently everywhere asserted that he never 
saw his equal, especially as an advocate before a jury. 

As an advocate, he excelled any member of the bar whose career 
has been witnessed by any person now living. I have known him to 
be successful in cases which any other lawyer would have despaired 
of; and so keen was his perception of the ludicrous, that if the case 
of his opi>onent presented any features of which advantage could be 
taken by turning them into ridicule, he was sure to succeed. I have 
known him to gain causes certainly against law, and the evidence, and 
the facts of the case, by his superior ingenuity, and his deep know- 
ledge of human nature. As a special pleader, he was not surpassed 
by any gentleman at that profession. His talents as a lawyer, even 
when he had been but a few years at the bar in the practice of his 
profession, soon became known throughout his native State ; and before 
he had been at the bar three years he was sought after and engaged 
in every important cause in the fitate. Every litigant w^ anxious 
to {»roeme his services, thinking his ftid sufficient to s^wt certi4& 
success. 
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But he was not long to enjoy the quiet of his profession. He soon 
became the leader of the whig party in the State of Delaware. Though 
quite young, he was known to possess more extensive and command- 
ing influence than any other gentleman in that party, of which there 
were many of great talent, learning, and distinction. In the year 
1824 he was selected by Governor Polk as the secretary of state of the 
State of Delaware. That was the first instance in which an office of 
so much importance and responsibility was ever conferred upon a man 
so young and of so little experience. He performed the duties of that 
office, as well as of all others which he held, with skill, integrity, and 
great ability, and left it with great popularity. I should state that 
the first public employment in which he was engaged was that of a 
member of the house of representatives of the legislature of Delaware, 
and soon after that of auditor of accounts — an office which, I believe, 
is peculiar to the States of Delaware and New York. When he 
entered upon the duties of the office of auditor of accounts, everything 
was in confusion there, and though but a young man, he soon reduced 
the chaotic mass into a perfect system. He left upon the records of 
auditor the impress of his own great mind ; and the business of that 
station has ever since been conducted upon his own great model and 
system, which it is believed can never be improved. 

He was next elected to the Senate of the United States in A. D. 
1829, when he was barely of the age which the Constitution requires 
for that station. He was re-elected in January, 1835. He resigned 
that office before the expiration of his term, and was appointed chief 
justice of the State of Delaware in 1837. That station, like all others 
which he filled, he adorned by his learning, by his great ability, and 
by his spotless integrity. No man, perhaps, ever left that office with 
so high a repiitation as a judge, as did the Hon. John M. Clayton ; 
and I may be permitted to say upon this occasion, that in the many 
causes which he decided, it is not in the recollection of any member of 
the bar that there was ever a writ of error or an appeal taken from any 
decision which he made. He always gave such authorities and 
reasons for the decisions which he made, so full and satisfactory, that 
no counsel ever advised his client to undergo or risk the chance of a 
reversal of the judgment given by the court of which he was the chief 
justice. He was afterwards elected by the people as a member of the 
convention to amend the constitution of the State of Delaware. In 
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that convention he was the leading member which gave the amend- 
ments of our constitution to the people of Delaware, thus leaving upon 
that constitution the marks and footprints of that high and mighty 
intellect which he was known to possess and command. The judiciary 
system of Delaware, planned and produced by him, has ever since been 
looked upon and held as a masterpiece of intellect, foresight, and 
wisdom, which has never been surpassed. 

He resigned the office of chief justice in 1839, and was again elected 
in 1845 to the United States Senate for the full term of six years. He 
resigned his office as senator, and was appointed Secretary of State ot 
the United States in 1849. He was again elected senator in 1853. 

The deceased died at Dover, the place of his residence, November 9, 
1856. It has fallen, Mr. Speaker, to the lot of but few men to hold 
and enjoy that deep-rooted and hearty popularity which our deceased 
friend possessed from his first admission to the bar to the day of his 
death. He engaged, won, and held the affections of all with whom 
he was associated and connected. Perhaps there is no man, certainly 
none of his eminence and distinction, who had fewer enemies. It is a 
remarkable fact that he never bore malice towards any human being. 
In the many contests in which he was engaged, as must be expected, 
there was some ill-feeling and strife engendered. I have known those 
who have expressed ill-feelings towards him, and towards whom, per- 
haps, he entertained no very kind feelings ; but whenever he was 
approached with kindness, even by an open enemy, his better feelings 
instantly gained the ascendant, and in a moment he was fully recon- 
ciled. Every passionate feeling went from him, and he received those 
who had been his enemies with all the kindness of a friend, void of 
every bitter feeling. His reconciliation was perfect and sincere. He 
fully pardoned and forgave, and the past was wholly forgotten by him. 
He was one of the warmest and kindest-hearted men that ever lived. 
As a husband and father he never was surpassed. As a friend he was 
sincere, and was beloved by all with whom he was associated. I need 
not say to this House that he had the confidence of all with whom he 
was associated and had connexion, and never was that confidence 
betrayed or misplaced. 

The State of Delaware now mourns the death of her most distin- 
guished son, statesman, and patriot. We mourn his death at this 
time more particularly, because, from the principles which he held. 
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his life would have been most useful. He was a conseryative man. 
He loved his country, and the Constitution pf the country. He loved 
the Union, and every part of it. There was nothing like disunion in 
him. He held to the Union to the last, and called upon his friends 
and relatives to stand by it. Though not connected with any of the 
parties which engaged in the late presidential contest, yet he did not 
fail to make it known to all with whom he was connected, that he 
stood by the principles which he had always advocated, and to call 
upon them to remember their country and the Union as above all 
price. 

I feel, sir, that this is a mournful occasion. A man of great dis- 
tinction, of known influence, and of the highest attainments in our 
country, has been swept from us suddenly and unexpectedly. The 
State of Delaware mourns the loss of her most distinguished son. 
His death is a loss to the nation. Ever since he has been in the 
Senate, even from his first session there, he has taken an active parti- 
cipation in all important debates which have occurred in that body. 
His speeches and State papers will make a work of four or five volumes. 
They will be consulted by future statesmen as models of oratory, as 
models of good sense, and as models of patriotism and of wisdom. 
His mind was powerful ; his memory most extraordinary and retentive ; 
his habits were exceedingly regular. It has often been asserted, and 
never, to my knowledge, contradicted, that, during the four years he 
was a student and member of Yale College, he never missed a single 
recitation; never once absented himself from prayers, morning or 
evening; never, during the whole four years, was once absent from 
church ; and never, upon any occasion, violated a single rule or law 
of the college. His constitution enabled him to endure almost any 
amount of laborious investigation. I have known him to be engaged 
,two, and even three, successive nights, without sleep, in the investiga- 
tion ef a single case. But that constitution, strong and powerfril as 
it was, had at last to yield to the fell destroyer. Disease enfeebled 
and broke him down, and we now mourn his loss. 

I rejoice to say that he died a Christian. From his youth he ever 
had the most profound respect and reverence for the Christian religion. 
He fdlly believed in the truth of Divine revelation before his death; 
he made an open profession of the religion of the Saviour ; was formally 
admitted into the Presbyterian church at Dover, where he died; and 
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his whole deportnient and conversation, from the time of his profes- 
sion up to the time of his death, showed the ftiU sincerity of his pro^ 
fession — that he was a sincere Christian. He greatly rejoiced in the 
evidence of his acceptance as an humble believer. ** He died the death 
of the righteous, and his latter end was like his." He died in the 
fall assurance of faith and of hope. 

I hold in my hands some resolutions which I propose to offer to the 
House for its adoption. 

The resolutions were read ; and are as follows : 

Eetolvedj That this House deeply lunents the recent death of the Hon. John M. Clat^ 
ioSy a senator of the United States from the State of Delaware ; and that, as a testimonial 
of respect for his memory, the members of the House will wear crape on the left arm for 
thirty days. 

Eeaolvedf That the Clerk communicate a copy of the foregoing resolution to the famUy 
of the deceased. 

Setdvedf (as a further mark of respect,) That the House do now adjourn. 

The resolutions were agreed to ; and thereupon the House adjourned. 
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HON. JAMES A. BAYAED, OF DEL. 

IN THE SENATE OF THE UNITED STATES, MARCH 22, 1858, ON 
THE BILL FOR THE ADMISSION OF KANSAS INTO THE 
FEDERAL UNION UNDER THE LECOMPTON CONSTITUTION. 



Mr. BAYARD. Mr. President, the questions involved in the debate 
upon the admission of Kansas into the Union as a coequal State have 
been so thoroughly and ably discussed upon both sides, that I have hesi- 
tated whether I should take part in it, and at one time had abandoned 
all idea of so doing. Subsequent reflection, however, has satisfied me 
that it is a duty which I owe as well to my immediate constituents as to 
the country, to assign the reasons which will control my vote ; for though 
no one can suppose that any vote in this body will be affected by the 
debate, yet if the views I have to present may perchance change the ad- 
verse opinions or remove the lingering doubts of a single citizen as to 
the propriety of the admission of Kansas under the Lecompton constitu- 
tion, I shall feel that I have not spoken in vain. Besides, sir, I am a 
believer in the capacity of the American people for self-government, and 
hold that it is by discussion — ^full, frank, and ardent discussion, if you 
will — addressed to the intelligence, and not to the passions of the peo- 
ple, that a republic must be sustained. 

In this stage of the debate, I shall endeavor to confine my remarks to 
those matters which I deem material to the decision of the immediate 
question before the Senate : whether Kansas shall be admitted as a State 
under the Lecompton constitution, or whether that constitution shall be 
rejected, and the people of Kansas be suffered to remain under the terri- 
torial government ? There are two classes of opponents to the admis- 
sion of Kansas. One consists of the Republican party, with whom the 
real and vital objection is that her constitution tolerates slavery ; and 
therefore, irrespective of any other objection, as it is a cardinal rule of 
their political faith that in the future no slaveholding State shall be ad- 
mitted into the Union, they object to the admission of Kansas. The 
second class consists of Senators who have hitherto acted with the Dem- 
ocratic party — fortunately but few — who, disclaiming any objection to the 
admission of Kansas on the ground that her oonstitution tolerates slave- 
ry, hold that it was adopted in violation of the principles of the Kansas- 
Nebraska bill, and that, in its mode of adoption, the great principle of 
popular sovereignty was violated. 

Now, sir, there are three rational grounds, if sustained, (and a fourth 
question may be added,) which would form valid objections to the admis- 
sion of Kansas or any other Territory as a State. The first objection is, 
the want of sufficient population ; the second, that the constitution is not 
republican ; the third, that it is not the result of the legally expressed 
will of the people. To these I would add a fourth question ; whether 
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the admission or rejection of Kansas will be most conducive to the 
interests, the peace, and the prosperity of the Federal Union ? On the 
first two grounds no objection is made. The sufficiency of the popula- 
tion of Kansas has been either admitted or waived throughout the de- 
bate. As to the second, it will scarcely be denied that the inchoate State 
has presented a constitution republican in form. The third ground, 
whether this constitution is the result of the legally expressed will of the 
people, presents most of the points of contest except those which arise 
from the determination on the part of the Republican party in future to 
admit no slaveholding State into the Union. 

In considering this third ground, we must look first to the power of 
Congress over a Territory acquired for the common benefit of the people 
of all the States. I do not doubt as to the extent of their authority, nor 
do' I mean to enter into any discussion as to its origin. I am satisfied to 
accept it as it has been hitherto exercised. Since the origin of the Gov- 
ernment, Congress has always exercised the right to dispose of the soil, 
to permit or restrict its settlement by the citizens of the country, and to 
organize territorial governments where the settlement was permitted, 
with a view to the formation of future States ; and in the exercise of this 
authority, Congress, in the early stages of the Republic, delegated to the 
people of the Teriitory the power of self-government more sparingly 
than has been the usage in later days. 

Formerly, many of the Territories were goverend by the judges and 
Governor ; in others, there was an Assembly who were allowed to nomi- 
nate members of a council, to be appointed by the President of the 
United States, and the two together, with the Governor, governed the 
Territory. In some cases, the Governor had an absolute veto on the act» 
of the Legislative Assembly. In others, the laws were required to be 
submitted to Congress for approval. This was the earlier course of ac- 
tion in the delegation of power by Congress ; and I admit that, whilst the 
people occupy a Territory of the United States, their right of govern- 
ment within the Territory is a delegated right. 

Gradually, in accordance with the spirit of the institutions of this 
country. Congress has enlarged the popular control over the government 
of the Territories, in their territorial form, until finally, in the Kansas- 
Nebraska bill, nearly full powers of government were delegated. 

In the true construction of that bill, and drawing the intent of Con- 
gress, not from the views which might have been entertained by individ- 
ual legislators at the time of its passage, but from the language used by 
the Legislature as expressive of their intent, the conclusion seems irresisti- 
ble that its provisions delegated to the people and Territorial Legislature 
of Kansas all the powers that we could constitutionally exercise in the Ter- 
ritory, except those which are expressly excepted in the act itself. Sub- 
ject to the constitution of the United States, and. the express exceptions 
of the act, all powers of legislation are vested in the people of Kansas, 
through their Territorial Legislature. 

I am aware that the objection is made — I believe in the paper pre- 
sented by the Senator from Illinois [Mr. Douglas] as the views of one of 
^he minority of the Committee on Territories — ^that without an express 
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authority from Congress, the Territorial Legislature, with the assent of 
the people, have no right or power to prepare the Territory for admission 
into the Union as a sovereign State ; and secondly, that they cannot at 
their own will and pleasure resolve themselves into a sovereign power, 
abrogate and annul the organic act and territorial government ordained 
by Congress, and establish a constitution and State government upon 
their ruins, without the consent of Congress. I differ with him as to the 
law on the first ground. I admit fully the doctrine stated in the second, 
bat deny its application to Kansas, or that there has been any attempt to 
subvert the territorial government without the consent of Congress. That 
I may do no injustice, I will read from the views of the Senator from Illi- 
nois at page 62 of the document containing the report of the committee 
and his minority views. After citing the authority of the Attorney Gen- 
eral of the United States under the administration of Andrew Jackson 
in reference to the territorial organization of Arkansas, he says : 

<<Tfau8 it appears that under the administration of General Jackson, the doctrine ob- 
tained, and I have never heard its correctness questioned until the present session of Con- 
gress, that a convention assembled under the authority of a Territorial Legislature, *with- 
out an express authority from Congress,' had no right or power to prepare the Territory 
for admission into the Union as a sovereign State, and thereby abrogate or impair the au- 
thority of the Territorial Legislature over all rightful subjects of legislation consistent 
with the organic act." 

In support of this doctrine, he makes quotations from the opinion of 
Mr. Butler, then Attorney General of the United States. I shall read 
two clauses of that opinion, to show both the terms of the act upon which 
the opinion was given, and the conclusion at which the Attorney General 
arrived ; and shall then endeavor to show there is a broad distinction in 
the delegation of power between the authority delegated by the United 
States to the people of the Territory of Arkansas, and that which is dele- 
gated to the Territory and people of Kansas by the Kansas-Nebraska act. 
In the "Opinions of the Attorneys General," volume 2, page 728, on 
"The right of Territories to become States," this is the language of Mr. 
Butler : 

«* The act providing for the government of the Territory of Missouri, approved June 4, 
1812, and which is adopted in the laws relating to Arkansas as defining the powers of the 
legislative department, declares * that the General Assembly shall have power to make 
laws in all cases, both civil and c^riminal, for the eood government of the people of said 
Territory, not repugnant to, or inconsistent with, the Constitution and laws of the United 
States.'" 

This gives the language of the act establishing a territorial government 

for Arkansas. The conclusion at which the Attornev General arrived 

upon the authority delegated in such terms, is to be found at page 782, 

and it is : 



*« No law has yet been passed b^ Congress which either expressly or impliedly gives to 

Jie people of Arkansas the authority to form a State government. For the reasons above 

stated, I am, therefore, of opinion that the inhabitants of that Territory have not, at pre- 



sent, and that they cannot acqviire, otherwise than by an act of Congress, the right to form 
such a government." 

Now, Mr. President, what are the provisions of the Kansas-Nebraska 
act ? The delegation of power to the Territorial Legislature of Arkansas 
was that they might make all laws, both civil and criminal, for the goqd 
government of the people of the Territory, not repugnant to, or incon- 
sistent with, the Constitution and laws of the United StQ.tes. When the 
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KansAS-Nebraaka Inll was passed, erery one kBows that the great object 
of extending the powers of the Territorial Legislature was that the agita- 
ting question of slavery might be withdrawn from the Halls of Congress. 
It may haye failed in effecting that object, but the failure does not alter 
or affect the intent and construction of the law. The Kansas-Nebraska 
bill, in the nineteenth section, after describing the boundaries of the Ter- 
ritory of Kansas, provides that the Territory within those boundaries is 
" hereby created into a temporary government, by the name of the Ter- 
ritory of Kansas ; and when admitted as a State or States, said Territory, 
or any portion of the same, shall be received into the Union, with or with- 
out slavery, as their constitution may prescribe at the time of their ad- 
mission/' Section twenty-two, in conferring legislative power, gives it in 
the broadest language that is possible to be employed. It provides that 
" the legislative power and authority of said Territory," not for any par- 
ticular purpose ; not confined as in the case of Arkansas, but " the legis- 
lative power and authority of said Territory shall be vested in the Gover- 
nor and a Legislative Assembly." Then in section twenty-four comes 
the limitation, " that the Jegislative power of the Territory shall extend 
to all rightful subjects of legislation consistent with the Constitution of the 
United States and the provisions of this act." The act then specifies 
three exceptions ; that there shall be no law passed by the Territorial 
Legislature, interfering with the primary disposal of the soil ; that no tax 
shall be imposed upon the property of the United States ; and that no 
greater tax shall be imposed upon the property of non-residents than on 
tne property of residents. These are the only exceptions, other than 
those imposed by the Federal Constitution. 

On all legal reasoning, with a general grant of legislative power over 
all rightful subjects of legislation, inasmuch as this Territory was formed 
for the purpose of becoming a future State, is there not an implied power 
to take the preparatory steps for a State organization ? The authority 
to make a State is twofold : first, the people of a State forming a State 
constitution, which we have no right to prescribe or form for them ; and 
next, the consent of Congress to the admission of that State into the 
Union. Is there not under this law full authority given to the people of 
Kansas, under territorial legislation, to prepare and form a State consti- 
tution with a view to admission into the Union with the consent of Con- 
gress ? Congress did not delegate the power to come into the Union, be- 
cause that would be an infraction of the Federal constitution, and the 
grant of legislative power is subject to the constitution. The admission 
into the Union must be an act in praasenti — an act of Congress, no mat- 
ter what its form. The admission, or the recognition, or consent of Con- 
gress, if you so please, must be an act in pre^enti after the State consti- 
tution has been formed. Is there any restriction, thep, in the general 
grant of legislative power, which prohibits what the people of Kansas 
have done ? Is there the remotest resemblance or analogy to be drawn 
from the Askansas case as to the intent of Congress to authorize the 
Legislature of the Territory of Kansas to provide for holding an election 
at which the will of one of these authorities necessary to form a State 
WW to determine whether it would form a State constitution? The 
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Mtkority of the Territorial Legblature to ascertain by election the 

will of the people of Kanaas, comes within the general grant of 

legislative power; and most certa^ly it cannot be contended that a 

general grant of power may not^ by necessary implication^ convey 

authority as fully as an express grant of the particular power in ques- 

tbn ; and in reference 'to the Kansas bill^ the expression of the excep* 

tions out of the general grant renders the implication irresistible that all 

other acts of legislation consistent with the Federal constitution legiti- 

mately belonged to the territorial government* 

Bat, sir^ the qualification of the opinion of the honorable Senator from 

Illinois is, that they have no authority to form a State constitution for 

the purpose of subverting the territorial government, without the consent 

of Congress. Who contends that they have ? Here is his language as 

employed at page 53 of the document containing his views : 

" By the Kansas-Nebraska act the people of the Territory were rested with all the 
rights and priyileges of self'goyernment on all rightful subjects of legislation, consistent 
with, and in obedience to, the organic act; but they were not authorised, at their own 
will and pleasure, to resolve themselves into a sovereign power, and to abrogate and aii« 
nul the organic act «ind territorial government establishea by Congress, and to ordain a 
eoDstittttion and State government upon their ruins without the consent of Congrest." 

I concede, Mr. President, that no such power existe ; but the answer 
is, that no such power was attempted to be exercised by the Territorial 
Legislature and people of Kansas. The snbver^on of the territorifd 
government without the consent of Congress, is an act widely different 
from the authority exercised by the Territorial Legislature in authorising, 
by law, the taking of the sense of the people of Kansas, who, and who 
alone, could form a State constitution ; and when their wishes were as- 
certained, framing a State constitution to go into effect by actual organi- 
Bation under it, when, and not until, Congress should agree toadmit Kan- 
sas as a State. The two things are essentially different. It seems sus- 
ceptible of demonstration, that no act done by the people of Kansas un- 
der the authority of the territorial government was intended to subvert 
that government without the consent of Congress ; and, therefore, the 
objection falls to the ground, because it is not supported by the facts of 
the case. 

The honorable Senator from Illinois recites a clause of the constitution 

of Kansas, as adopted and sent to us, which declares that — 

<* This constitution shall take effect and be in force from and after its ratification by 
|he people, as hereinbefore provided. " 

That is a very proper provision, but the declaration must be taken in 
connection with the other clauses of the instrument ; and, referring to 
them, you find that there is to be no organisation of government, and 
that none was contemplated or intended, until Congress should assent to 
the State constitution, and admit Kansas into the Union. The object of 
the clause in question is very obvious. The State constitution was to 
take effect from the time of ratification, provided Congress should sanc- 
tion the proceeding by admitting Kansas as a State. If Congress did 
assent to the action of the people under the authority of the Territorial 
Legislature, then the retrospective operation would be to give a legal ef- 
fect to the elections held under the State constitution, and nothing more. 
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The validity of the elections was made dependent upon the will of Con- 
gress ; and the principle involved, and the object to be attained, was in 
accordance with the principle on which Congress has frequently acted in 
admitting Senators from States, elected before the States were admitted 
as members of the Union. Acting on the principle, omnis ratihabitio 
retrotrahitur et mandate sequiparatur, this declaration was made for the 
purpose of giving a retrospective effect and validity to the constitution, 
after the action of Congress should have called the organization of the 
government into existence. This does not rest on mere argument* Now 
for the facts. Provision is made that — 

*< This constitution shall be submitted to the Congress of the United States at its next 
ensuing session, and as soon as official information has been received that it is approved 
by the same, by the admission of the State of Kansas as one of the sovereign States of 
tiie United States, the President of this convention shall issue his proclamation to con- 
vene the State Legislature at the seat of Government within thirty-one days after publi- 
cation." 

It is very evident that no government could have been contemplated in 
subversion of the territorial government except with the consent of Con- 
gress, because the legislative power was not to come into existence by or- 
ganization until after Congress had approved the law ; but the provisions 
do not stop there ; not only is there no time prescribed for the assembling 
of the Legislature until after Congress have admitted the State, but in the 
same constitution it is provided : 

** The first general election in this State shall be held on the day and year provided by 
this constitution, an4 all general elections thereafter on the day and year provided by suth 
sequent legislative enactment. " 

Without assembling the Legislature, there can be no State organization, 
and no subsequent elections of any kind : and it is provided that the 
State Legislature shall not assemble antil thirty days after proclamation 
that Congress has admitted Kansas as a State into the Union. The evi- 
dence, however, becomes conclusive. The twelfth section of the schedule 
declares : 

*< The Grovemor, and all other officers, shall enter upon the discharge of their respective 
duties as soon after the admission of the State of Kansas as one of the independent and 
sovereign States of the Union as may be convenient." 

Sir, with these provisions standing in this constitution, can it be 
seriously urged that it was the intention of the Territorial Legislature or 
the people of Kansas to subvert the territorial government without the 
consent of Congress ? They provide for an election of State officers, but 
it passes for nothing, and those officers are never to enter upon the dis- 
charge of their functions, unless Congress shall ratify the act of the Ter- 
ritorial Legislature, and the people of Kansas, by admitting her as a 
State into the Union. There is no room for controversy that the State 
organization was made dependent upon the will of Congress. Then the 
objection, in fact, does not apply. The authority we delegated was a 
right to legislate for the purpose of ascertaining the will of the people of 
Kansas, and the right to form a State constitution subject to our consent, 
and Kansas has been strictly legal in her course. The Legislature pre- 
scribed an election for that purpose, and the will of the people was ex- 
pressed at that election. Subsequently they provided for the election of 
delegates to frame a constitution. The people of Kansas elected those 
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delegates, and they provided in their own way for the submission of the 
<$on8titution as formed for the ratification of the people ; and it was rati- 
fied by the people of Kansas. 

Can I be told, then, that the legally expressed will of the people of 
Kansas is not embodied in this constitution, or that there was anything 
revolutionary in their action ? That action does not contemplate the or- 
ganization of a State government, as the Topeka constitution did, (which 
I shall show hereafter,) without the consent of Congress. If you choose . 
to reject the Lecompton constitution, you leave Kansas in her territorial 
condition, and everything contained in it is a perfect nullity. It is to go 
into effect, for all practical purposes, as an organized government, only 
after Congress has admitted. Kansas into the Union. Is there revolution 
in that ? Is there anything illegal in such an exercise of power ? Was 
it not competent for Congress to grant, under the Nebraska bill, power 
to the Territorial Legislature to ascertain the will of the people of the 
Territory, upon a subject-matter on which Congress could not act without 
the expression of their will ; and had not these people the right to form a 
constitution, without claiming or attempting to derogate from the authori- 
ty of Congress, by the organization of a State government without its 
consent ? 

Believing, therefore, that it was perfectly competent, under the grant 
of powers to the territorial government and people of Kansas, contained 
in the organic law called the Kansas-Nebraska act, for the Legislature to 
ascertain the sense of the people, and to provide for forming a State con- 
stitution, which was to be organized after our consent was given, and con- 
sidering all this to be strictly and perfectly legal, the question arises : 
what were their acts, and has the will of the people been expressed in a 
manner that authorizes us to admit Kansas as a State ? whether, in other 
words, under the lawful authority vested by us in the Territorial Legis- 
lature and people of Kansas, the Legislature have authorized the people 
to express first their sense that a State ought to be formed ; whether they 
afterwards authorized delegates to be elected to form that constitution ; 
and whether that constitution, as it is presented to us, is the will of the 
people of Kansas legally expressed. Ay, sir, and fairly expressed, for if 
it is, there can be no objection to her admission as a State, unless on the 
ground that her constitution tolerates slavery. 

The first election in the Territory of Kansas took place on the 30th of 
March, 1855. The organic act vested in the Governor the right to can- 
vass the returns, and to give the seats to such members as, on that can- 
vass, he ascertained were entitled to them under that law. There could 
be no other mode in which the canvass could be made. The Governor 
(Reeder) certainly cannot be accused of any proclivities against Free- 
Soilism. He has disconnected himself, throughout his career in Kansas, 
with the intentions and wishes of the Democratic party ; he seems to have 
had no desire for a peaceful settlement of the Kansas question, but a dis- 
position, for some purpose — ^I shall not pause to investigate his motives — 
to create difficulties, and throw that Territory into hostile relations to the 
Government of the United States. This Governor to whom the authori- 
ty was delegated, gave seats to more than a quorum of the members of 
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the Territorial Legislatture of Kansas, in 1855, Some seats were vacated 
by him, and he ordered new elections. When the Legislature assembled, 
the right of investigation and decision being rested in them, nnder the 
organic law, they filled np their own body. 

I am perfectly aware that on the other side it is said, not that there 
was fraud in the first election — that is not the allegation — ^but, by an 
afterthought, after the Legislature had assembled, it was charged that 
the election was carried by an armed invasion from the State of Missouri* 
I shall not enter into that question. It has been decided by the Con- 
gress of the United States to be a valid election. It was conducted under 
all the forms of law ; as I believe, rightfully conducted. It was ratified by 
the verdict of the American people in the election in 1856, by which the 
present President became Chief Magistrate of the Union. I hold, there* 
fore, that there can be no shadow of doubt — and I presume Senators on 
this side of the chamber who are opposed to the admission of Kansas 
will not now question it — as to the validity of the Territorial Legislature 
elected in March, 1866. If they do not question that, it would seem 
difficult for them to escape from the conclusion that the will of the peo- 
ple of Kansas has been legally expressed to us in their subsequent elee- 
tions, and that we are bound to take the constitution presented as the 
result of that legally-expressed will. 

After the Legislature was organized, there was a portion of the peo- 
ple of the Territory of Kansas (whether a majority or a minority outside 
of the legal expression of their will is perfectly immaterial) who ques- 
tioned the validity of the organization of the Territorial Legislature, as, 
indeed, it was questioned by thB party with whom they acted in concert 
in this body and in the House of Representatives of the United States. 
This minority, as I believe they were then, whatever they may be now, 
assumed a revolutionary attitude — which I shall comment on hereafter — 
and refused to vote at any election between the month of March, 1865, 
and the month of October, 1857. I presume it will not be denied that 
a portion (on the other side it is alleged that a large majority) of the 
people of Kansas refused to vote at the elections held in October, 1856, 
and June, 1857. Then what is the rational rule applicable to such ac- 
tion ? The only principle on which a republican government can stand 
is that a majority of the votes cast shall be held to be a majority of those 
entitled to vote, and therefore obligatory — subject, of course, to inquiry 
into the legality of the proceeding by the body to whom the inquiry 
rightfully and legally belongs. In elections in the States, under that 
rule of order, we constantly admit elections by plurality alone, and 
sometimes pluralities constituting not one third of the whole number of ac- 
tual votes cast. A plurality elects members of Congress, Governors, and 
other functionaries throughout the Union in most of the States. What 
induces it ? Because it is a necessary rule of order to prevent convul- 
sion and revolution. Whether a majority of the people do not vote, 
from indiflerence, or from any other cause resting on their own volition, 
is immaterial. Those who do not vote must be understood, under the 
necessary rule upon which republican governments are founded, as con- 
senting that the majority of those who do vote shall decide for thepa. 
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On no other implieation can a goyernment of numbers be presenred. 
The implication is not that those who do not vote are satisfied with the 
action of, or woald vote in the same way with the majority of those who 
do vote ; but it is a presumptio juris et de jure necessary to the very 
existence ^of a republican government that those who do not vote, hav- 
ing the opportunity to vote, must be considered as assenting that the 
question to be decided shall be decided by the majority of those who 
do vote. 

But, Mr. President, it is said that frauds have been perpetrated. This 
may be so. I think it not improbable. When you look to the agitation 
that took place immediately after the passage of the Kansas-Nebraska 
bill, the organization throughout difibrent parts of the country — ^I make 
no allusions to particular States-— for the purpose of sending into the 
Territory of Kansas, not emigrants in the natural course of settlement, 
bat emigrants for the purpose of establishing there an abolition State, it 
is not improbable that the people of the neighboring State of Missouri, 
bordering on Kansas, naturally became excited by the danger of such a 
population to their own institutions ; and that as there were lands there 
suitable for their purpose, they should flock there for the purpose of 
making a settlement, so as to prevent the establishment of a government 
by persons so hostile to the vital interests of Missouri. Under these cir- 
cumstances, in a border country, it would be idle to suppose that no irreg- 
ularities, (or frauds, as they are called,) that no illegal voting should 
occur or no violence should be used. I have little doubt that irregulari- 
ties, illegal voting, and frauds, may be charged upon both sides ; but as 
regards statements taken from newspapers, or testimony even upon oath, 
as to specific acts of fraud derived from partisan sources, I have seen too 
much in a forensic life of the liability to bias and misstatement in human 
testimony, under less exciting causes, to place the slightest reliance upon 
such testimony, unless under the most rigid cross-examination and sub- 
jected to the severest scrutiny. But, sir, the question is not whether 
there were frauds or irregularities committed in any election in the Ter- 
ritory of Kansas, but whether we are the appropriate body to inquire into 
allegations of that kind. Under the principles of the Nebraska bill, 
which meant to vest sovereignty in the people and Territorial Legislature 
of Kansas, Congress intended they should determine all these questions 
for themselves. The very object of the bill was to withdraw from Con- 
gress struggles connected with the exciting passions of the character 
which have led to the disorganization in Kansas. 

But, sir, I believe it is a maxim of all philosophy, that, when you find 
one sufficient cause for a result, you ought never to look further. I hold 
that there is an all-sufficient cause, without reference to any allegations 
of fraud, to account for the vote of the people of Kansas,' as expressed 
in their difiierent elections, in the fact that those who were called the 
Topeka party by their opponents, (whether a majority or a minority,) re- 
fused to vote ; refused to exercise their elective franchise, no matter un- 
der what pretence. Whether that refusal resulted from indiflference, or 
whether it resulted from the assumption that their votes would not effect 
their purposes, they cannot complain that, whenever they refused or ne- 
glected to exercise their right, others should decide for them. 
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Does any Senator doubt that, at the election in the fall of 1856, in 
which the people of Kansas determined their will was that a State con- 
stitution should be formed ; that the election in June, 1857, when they 
elected delegates to form a constitution ; or that, at the vote taken for 
the purpose of ratifying it under two aspects in which it was presented, 
there was ^ bona fide majority of those who voted who were in favor of 
forming a State constitution, of electing the delegates, and of ratifying 
the constitution, in the manner in which it is presented ? I presume not. 
There was, in those elections, no necessity and no object to induce frauds. 
The truth is, that one party voted, and one party alone; the other de- 
clined to vote. This cause, then, is all-suflficient to account for the mode 
of forming and the adoption of the constitution without reference to these 
profuse allegations of fraud. We come, then, to the practical principle, 
that those who, having the right to vote, by their own default in refusing 
to vote, or attempting to vote, are, in reason and justice, not by any nar- 
row technical rule of estoppel, but on every principle of order in human 
government, estopped to question the decision of those who, abiding by 
the law, exercise their rights as voters. What other principle has been 
adopted in any State to ascertain the will of the people ? and on what 
other principle could any election be sanctioned or sustained? In the great 
State of Pennsylvania, when amendments to her constitution were submit- 
ted to the people of the State, not one half of those who voted for Governor 
at the same time voted on those amendments ; yet no one ever questioned 
the validity of that vote, and that a majority of those who did vote set- 
tled the question. There were, say, twenty thousand votes against one 
hundred thousand on those amendments, while the actual vote of the 
State for State officers was over three hundred thousand ; yet a majority 
of those who did vote on the constitutional amendments must be, and 
were, considered as carrying the assent of all ; not that all agreed with 
them in opinion, but that all who did not vote agreed that those who did 
should decide the questions submitted. This is an essential rule from the 
form of our republican governments, and without it no organized gov- 
ernment of numbers, founded on the principle of self-government, could 
be maintained. 

I hold, then, sir, that, no matter what the cause, if the fact be (and I 
presume it will scarcely be denied) that a large portion of the people of 
Kansas, whether a majority or minority is immaterial, willfully and de- 
liberately refused, on any pretence whatever, to vote at the election 
which authorized the constitution to be made, and at those which elected 
the delegates and ratified the constitution, those who did vote must be 
considered as embodying the legally and fairly expressed will of the peo- 
ple of Kansas, not on technical grounds, but on the only grounds upon 
which the government of any State in this Union does or can stand. 

I conclude, therefore, both that there was plenary power in the Terri- 
torial Legislature to authorize these elections, as the legitimate evidence 
of the will of the people of Kansas, and that they were not merely lawful, 
but strictly and perfectly legal ; and that the constitution formed under 
them does not contemplate a subversion of the territorial government 
without the consent of Congress. That when the Legislature had thus 
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anAorized these elections, and the people of the Territory had voted, the 
decision of those who did vote must be held to be the legal expression of 
the will of the whole people, which the indifferent, the negligent, or the 
factious, are estopped to deny or question. 

But, sir, all these allegations of fraud have, m fact, no application 
whatever to these elections. I have heard no pretence or specification 
that, at the election to decide whether Kansas should form a State con- 
stitution, there were any frauds committed in the votes taken. Nor has 
any fraud been alleged in reference to the election of delegates to the 
convention which framed the constitution, nor at the election in December 
last, when it was ratified. The allegation of frauds relates to the election 
subsequently held for members of the Legislature, under the constitution, 
in January last. Over that election we have no pretence of authority. 
We might as well interfere with the election of Representatives of a State 
Legislature ; because, if this constitution was legally formed, and legally 
expressed the will of the people, we are under an implied obligation, un- 
der the treaty with France, and the principles of the Kansas-Nebraska 
bill, to admit the State ; and if we admit the State, our admission gives 
effect to the constitution from the time of its ratification. Of course the 
authority of the Legislature, when it meets, to inquire into the rights of 
persons to seats in that body will be the same in the State of Kansas as 
in any other State of the Union. The returns were, in the first instance, 
to be made to the president of the convention. The honorable Senator 
from Ohio [Mr. Wade] objects to that as unauthorized action, on the 
ground that the convention could give no such authority to its president; 
yet in this famous Topeka constitution, for which he voted two years ago, 
the provision is not only that the chairman of the executive committee 
shoidd be the judge of the returns ; but that — ^ 

" UDtil otherwise prorided by law, the chairman of the executire committee of Kansas 
Territory shall announce by proclamation the results of the elections and the names of the 
persons elected to office. 

** No person shall be entitled to a seat in the first General Assembly at its organization 
except the members whose names are contained in the proclamation of the chairman of the 
executive committee; but after the General Assembly is organized, seats may be con- 
tested in the usual way." 

This far exceeds the authority conferred on the president of the con- 
stitutional convention assembled at Lecompton, because he was simply to 
investigate the returns, and duplicates were to be left in the hands of the 
judges, and he was to certify the result of the election. The other is a 
broad power to the chief of an executive committee of a revolutionary 
party, organizing themselves as they did, that his proclamation should be 
conclusive evidence of the rights of all members to seats in the first Le- 
gislature, and then that the matter should be referred to them. It was 
not a power of investigation; it was simply a right of proclamation — in 
other words, the chairman of the executive committee had the right to 
seat whom he pleased, according to the Topeka constitution. If such a 
power could be vested then, and supported by the Republican party in 
this body and the House of Representatives, I ask with what semblance 
of consistency can that party now question the authority of Mr. Calhoun ? 
I notice this only in passing, not that I suppose any weight can be at- 
tached to such an objection. 
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I have said there is no allegation of fraud as to any elections whi<^ 
vre should supervise for the purpose of determining whether Kansas should 
be admitted as a State. There are no alleged frauds, no specifications^ 
no scintilla of proof as to frauds in the election by which the people of 
Kansas authorized a convention to be called. There was no opposition 
to the delegates elected to the convention, because a portion of the people 
refused obstinately to vote, standing in a rebellious and revolutionary at- 
titude. There were no frauds in the ratification election, even if ratifica* 
tion was essential* The constitution, therefore, comes to us as the legally- 
expressed will of that portion of the voters of Kansas who chose to vote 
under a perfectly legal enactment ; and if others did not choose to vot#, 
of course their assent must be implied, or the structure of your Govern- 
ment must fall. Whoever heard or contended that frauds, if they ex- 
isted, would vitiate an election, unless the result would have been differ- 
ent if the frauds had not have taken place ? There is no pretence, in 
any of these elections, that the result would have been different, fraud or 
no fraud. 

In order to vitiate the election, it must be shown that the fraudulent 
or illegal voting has been sufficiently extensive to alter the result; or^ at 
least, to render it uncertain. But, where frauds have not existed to such 
an extent as to prejudice the rights of bona fide voters and overrule their 
decision, however worthy of condemnation, they cannot vitiate the elec- 
tion. If they did, the fraudulent might always defeat any election, and 
so disorganize Government. 

The next question, Mr. President, is whether it is essential to t^e 
validity of this constitution that it should have been ratified by a vote of 
the people of Kansas, and if that be necessary, whether it has been so 
ratified ? I cann^ doubt that when the people elect delegates with au- 
thority to form a constitution, they vest in their delegates, if there is no 
limitation of power in the law under which they are elected, the absolute 
and entire sovereignty of the State ; and those delegates may form a 
constitution which will become valid and obligatory, without any subse- 
quent action of the people ; or they may — and in my judgment it is safer 
and wiser in a republican government— submit that constitution to the 
people for ratification. 

I held this doctrine in a convention assembled in my own State a few 
years ago, and have been charged in some papers there, mingled with 
something of personal bitterness, and also in papers here and m Penn* 
sylvania, with action inconsistent with the opinions I then expressed in 
advocating the admission of Kansas under the Lecompton constitution. 
Sir, I have changed no opinion I then entertained. I claim no exemption 
from error incident to humanity, and shall never hesitate, when I do 
change a previous opinion, to avow the change, and give the reasons 
which produce it. In this case I have no admission to make, for I thought 
then, and think still, that it is better — that it is the duty of a convention, 
for a reason which I shall state — to submit the constitution which they 
frame to the people. It is in their discretion. . They have the power to 
make a constitution which is as valid without as with submission. Of 
that there can be no doubt. To admit the doctrine — for which the Sen- 



Digitized by 



Google 



18 

affcor from Michigan [Mr. Stuart] did seem to half contend — that a con- 
stitution would not be valid unless it was submitted to and approved by 
the people, would invalidate the constitutions of all the earlier States of 
the Union. Sir, I was born, and have lived, and live now, under a con- 
stitution which never was submitted to the people, yet never for a moment 
have I doubted its validity and obligation. Perhaps I might 
question the wisdom, the propriety of action and adherence to duty 
of a delegate to a convention who refused to submit a constitution 
framed by him to his constituents for ratification. Such would not 
be my own course, with my present and former convictions ; and for 
this reason, in forming a constitution founded upon the social compact, 
Ae people at large being the basis of power, I think it wiser, with 
a view to its permanence and stability, and in order to prevent muta- 
bility, that it should be ratified by the vote of the people over whom 
it is to exist as the organic law. That is the only reason. But what right 
has Congress t6 control the mode of forming the constitution of KansasF 
Just what it would have had if the convention in Delaware, in 1853, had 
determined not to submit the constitution they formed to the people. 
Your interference would be unwarrantable in either case. Of what con- 
cern is it to the Congress of the United States, whether a convention of del- 
egates who form a constitution in Delaware, or any other State, determine 
to act finally themselves, or choose to submit it to their constituents ? The 
responsibility is there, not here. Of its validity there can be no doubt; 
and when Kansas is forming a State constitution, you have as little right 
to inquire into the mode in which she pleases to form it as you have to 
inquire into the mode in which any other State has formed her constitu- 
tion. It is sufficient for Congress that it is republican in form, and that 
it represents the will of the people. Even if Senators %: members of the A^ 
Kansas convention would have considered the submission of the constitu- 
tion to the people as the rightful and proper action on the part of that 
body, we have no right here to interfere with that question without an 
invasion of the rights and duties of others. 

But, Mr. President, there is another point connected with this doctrine 
of submission, and that is the mode of submission. Submission does not 
merely mean submitting the whole constitution for the purpose of public 
approval or public dissent. That course may be adopted, and in some 
instances, may be preferable ; but, in my judgment, the true mode of sub- 
mitting constitutions for the ratification of the people is to select the 
great principles, the leading provisions on which the people are known to 
be divided in opinion, and thus allow them to ratify those which they ap- 
prove, and reject those which they do not. In this way, you will have 
in the result the true will of the State : but in the submission of a consti- 
tution as a whole, even though a majority may ratify it, it may embody 
many provisions which the same majority, if they had Tbeen submitted 
separately, would have rejected. The submission, therefore, should not 
include mere formal provisons, about which there is no diflference of opinion; 
but the good faith required on the part of the representative who forms 
the constitution is, that having formed organic law, he should fairly sub- 
mit, for the decison of the people, those questions on which he know or 
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1)elieves there is division of sentiment among his constituents. This 
seems the tme and proper mode of submitting constitutions for ratification, 
and the only mode in which submission can correctly astertain the will of 
the people. In my own State we have had an illustration of the necessity 
of this rule. When the last convention met, there were three great 
questions to be decided : first, representation in proportion to population ; 
second, the payment of taxes as a qualification for voting. The amend- 
ments on both these subjects, I was decidedly in favor of; but there was 
a division of opinion in the State on another question, whether we should 
alter the existing judicial tenure of good behavior. To such an alteration 
I was as decidedly opposed. Oan it be supposed that every man who 
diflFered on these questions would not have preferred that they should be 
submitted separately to the people? And would not the will of the people 
of Delaware have been more truly ascertained by submitting them dis- 
tinctively, than by the submission of the amendments as a whole ? Had 
I remained a member of that convention to its close, I should have ad- 
vocated that mode of submission, because I desired to defeat one proposed 
amendment, and was equally desirous to adopt the others. 

In reference to this mode of adoption, let me now consider the present 
case. According to the Kansas-Nebraska bill we agree that the people 
of Kansas are to form their domestic institutions in their own way. The 
organic law by which those domestic institutions are ultimately to be es- 
tablished must certainly be formed in their own way, or they have not the 
control of their own institutions. The material question is, whether the 
mode of ratification adopted by the convention did not submit to the peo- 
ple of Kansas, if they had chosen to vote, the only question about which 
there was difi<erence of opinion among the people, and submit it fairly ? 
^i) According to sWjthkt I have read or heard in reference to the dissentient 
opinions that exist in Kansas, there is but one ground on which the peo- 
ple have difiered, and which has formed them into hostile parties; and 
that is, whether the institution of slavery should or should not be estab- 
lished. There is a provision of the Kansas constitution that free negroes 
shall not emigrate into the State. The same provision was inserted in 
the Topeka constitution, or in an ordinance annexed to it ; and whether 
called an organic ordinance, or a part of the constitution, is immaterial. 
On this question the two parties did not difier. I know, then, of no dis- 
sentient opinions whatever among the people of Kansas as to the provi- 
sions which should exist in their State constitution, except as to the es- 
tablishment of the institution of slavery. There is high and conclusive 
evidence of this. First, what was the question submitted ? The Kansas 
constitution provided for holding an election on the 21st of December, the 
ballot-boxes of which were to be kept by clerks appointed by the judges ; 
and then that th.e ballots cast at said election should be indorsed '^ consti- 
tution with slavery," and "constitution with no slavery." That is clearly, 
in the natural import of the words, a direct submission to the people of 
Kansas of the question whether the institution of slavery shall be prohibi- 
ted by the organic law of Kansas, or whether it shall be tolerated by that 
organic law. What follows? If the majority is for the constitution with 
slavery, the president of the convention is to submit to Congress the con- 
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stitntion unaltered; but, if ^^a majority of the legal votes cast at said 
election be in favor of the ^constitution with no slavery/ then the article 
providing for slavery shall be stricken from the constitution by the presi- 
dent of the convention, and slavery shall no longer exist in the State of 
Kansas, except that the right of property in slaves now in this Territory 
shall in no manner be interfered with." 

The general proposition is, that, if the people vote for the constitution 
with no slavery, the article allowing slavery shall be stricken out, and that 
slavery shall not exist in Kansas, except as regards the right of property 
in existing slaves. Such was the question submitted ; and I have said 
that the only question on which the people of Kansas were divided was, 
whether tho institution of slavery should be established in Kansas. I 
hold the evidence of it in my hand ; not a newspaper report, not a tele- 
graph dispatch, l^ut ^Hhe proceedings of the people of Kansas in mass 
meeting at Topeka on the 4th of July, 1856," when we were deliberating 
here in reference to their admission under the Topeka constitution. I 
take it for granted that the facts asserted in their resolutions will not be 
denied by their supporters here. These resolutions were sent to me at 
the time in a letter from Chicago, and I presume other Senators received 
similar letters during the session of 1856, inclosing the proceedings of the 
Topeka mass meeting, after they had elected their Legislature and organ- 
ized their revolutionary government. I shall refer to another of their 
resolutions hereafter, for a diflferent purpose : 

"We, the people of Kansas, in mass conyention assembled at Topeka, July 4, 1856, in 
fayor of preserying foreyer the freedom of this Territory and State, and the total exclu- 
sion of slayery, do herein distinctly state our position and our cause, that our fellow-citi- 
zens in the North and in the South, at the East and at the West, as well as at the Goy- 
eminent of the United States, may rightly appreciate our motiyes and conduct. 

" 1. We do most solemnly declare before God and our fellow men, that we haye asked 
no more than a fair and impartial yote ; a free yote on the part of the citizens of this 
Territory aa to whether the institution of slavery should or should not be established in this Ter- 
ritory," 

These resolutions were adopted on the 4th of July, 1856. In October, 
1866, under a law passed in July, 1855, by the Territorial Legislature, 
an election was held to determine whether a convention to frame a State 
constitution should be called, and the people of Kansas decided that it 
should be called. At this election none of these people voted. They 
adhered to the Topeka constitution, and continued in a revolutionary at- 
titude. The Territorial Legislature,- in obedience to the decision of the 
people, in February, 1857, passed an act prescribing the time, place, and 
manner of electing delegates to a convention to form a constitution ; and 
the act was framed on the model of the bill rejected here by the House 
of Representatives in the summer of 1856. Was this law not fair ? Did 
it contain any of those test oaths or restrictions on the right of voting 
which were the grounds of objection to voting in 185^? None what- 
ever. ^ 

The election of delegates under this act, was held in June, 1857, and 
the Topeka party still refused to exercise the right of sufirage, though it 
was fully secured by the provisions of the law. If they had the majority, 
which is alleged, and had performed their duties as citizens, they might 
have elected a majority of the delegates, and formed such a constitution 
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as they desired. The delegates elected by the law-abiding citizens of 
Kansas at this election, formed a State constitution with a view to ad- 
mission into the Union as a State. They had the authority, as there 
was no restriction in the law under which they were elected, to form a 
valid constitution without submitting it for ratification ; but they did sub- 
mit this, the only question upon which the Topeka party solemnly de- 
clared they asked for a fair and impartial vote — "whether the institution 
of slavery should or should not be established" in Kansas. 

The election was held December 21, 1857, and still this alleged ma- 
jority, notwithstanding their declaration, refused to vote. 

The objection that they were compelled to vote for the constitution 
whichever way their vote ^as cast, is the mere pretence of disorganizers. 
On their own declaration, all they wanted was a fair vote on the question 
of slavery. It was given to them; but when it was» 'given, the same 
spirit of disorganization which originally led to the Topeka constitution 
existed to a siSScient extent to prevent them, in disregard of their own 
declaration, from voting at an election at which, if they had a majority, 
they might have determined that the institution of slavery should not 
exist in Kansas. It is by their own default and wrong that the constitu- 
tion of Kansas presented to us tolerates the institution of slavery ; and 
unless every rule of law and order is to be abandoned, that constitution 
has been ratified by the people of Kansas. 

But, Mr. President, the honorable Senator from Michigan, [Mr. 
Stuart,] with the aid of the honorable Senator from Vermont, [Mr. CoL- 
LAMER,] attempts to establish that this is all a trick ; that the constitu- 
tion as submitted, even if the people had voted for striking out the slavery 
clause, would have left slavery as a permanent institution of the State, 
not only as to the right of property in existing slaves, but as to the issue 
of all existing slaves, and would have prevented manumission. The mi- 
nority of the committee, in the views which they present, at page 86 say : 

«* They framed a constitution establishing slavery in two forms — first, for perpetuating 
in slavery all slaves then in the Territory and their progeny, and prohibiting abolition; 
second, allowing their unlimited introduction with their owners for settlement. They 
then provided for submitting this constitution to the people, professedly for their appro- 
val or rejection, on the 21st day of December, 1857, but in this form only, that they 
might vote * the constitution with slavery,* or < the constitution with no slavery.* if the 
former had a majority, the whole constitution was adopted; if the latter had a majority, 
it rejected only that clause allowing the fiMher importation of slaves. They were not 
allowed to vote against the constitution; so it was to be adopted, however objectionable, 
and to be a slaveholding State in any event. In this manner the first object was to be 
effected.** 

The honorable Senator from New York, [Mr. Seward,] in his remarks, 

is more explicit ; and so is the honorable Senator from Ohio, [Mr. Wade.] 

I will read what the honorable Senator from New York said, because the 

view taken by both is precisely the same, and I mean to controvert it. 

In the pamphlw^peech of the honorable Senator from New York, at 

page 9, he uses this language : 

" Each voter was permitted to cast a ballot « for the constitution with slavery,* or *for 
the constitution with no slavery;* and it was further provided that the constitution should 
stand entire, if a majority of votes should be cast for * the constitution with slavery,* 
while, on the other hand, if the majority of votes cast should be * for the constitution 
with no slavery,' then the existing slaverv should not be disturbed, but should remain, 
with its continuance, by the succession of its unhappy victims by descent forever. But 
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eTen this miserable shadow of a choiee between fbnas of a slare-State eonstitation was 

made to depend on the taking of a test oath/' 

The allegation is, that slavery was to remain forever the condition o 
the issue as well as of the parents. That is the point in question between 
us. I hold that, by the practice of every State in this Union which has 
ever emancipated slaves, unborn issue has never been treated as property. 
It is an expectancy; it may or it may not be born. It might as well be 
contended that, if the law of primogeniture existed in a State, and there 
was an heir apparent, the Legislature could not alter the law of descent, 
because, if it were not altered, the heir apparent would inherit the whole 
to the exclusion of his brothers and sisters. The law of entail affords a 
more striking illustration ; and yet most States of the Union have abol- 
ished it without considering that they violated any right of property. 
The right of the heir is an expectancy alone ; it is not capable of sale ; 
it is not property. So, too, in the case of slaves, the right to the issue 
is a mere expectancy ; it is not capable of sale ; it is not property until 
the issue is borfl, because there is nothing upon which the right of prop- 
erty can attach ; and that I suppose to be settled law. There is no 
State of the Union which has not acted upon this principle in abolishing 
slavery. In my own State, in several instances, laws have been passed 
setting free the issue born after a certain day, where the Legislature 
would not have ventured to affect the right of property in the individual 
who was actually existing as property. 

It is true that, through the ingenuity and ability of the honorable and 

learned Senator from Vermont, we are referred by the Senator from 

Michigan to the first clause of the constitution of Kansas in relation to 

slavery, as showing what its framers thought of the right of property in 

slaves. By the provisions, however, of the clause authorizing the vote 

upon slavery, that article was to Be stricken out, and therfore could have 

no obligatory effect if the people voted for the constitution " with no 

slavery.'' But the article remains in the constitution as adopted, but in 

reality is nothing more than a general declaration, and, like many other 

general declarations in constitutions, has no legal effect whatever. The 

language of the first section of the seventh article is : 

*< The right of property is before and higher than any constitutional sanction, and the 
right of the owner of ^a slave to such slave and its increase is the same, and as inviolable 
as the right of the ower of any property whatever." 

But be the construction of this article what it may, it was, in the event 
of the vote being in favor of the constitution " with no slavery," to be 
stricken out, and if stricken out, its provisions could have no legal effect or 
bearing, even for the purpose of interpretation, on the construction of that 
which remained as part of the constitution. The construction would rest 
upon the legal principles properly applicable to the interpretation of any 
constitution. 

If the people of Kansas had voted for the constitution "with no 

slavery," the first section of the seventh . article being stricken out, the 

provision in relation to slavery reads thus : 

** And slavery shall no longer exist in the State of Kansas, except that the right of 
pYcperty ia slaves now in the Territory shall in no manner be interfered with." 

If slavery is no longer to exist in the State of Kansas, and the excep* 

. ■ . 2 - ■.'■■■- 
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tion merely being that no interference shall be had with slsYesnow in the 
State of Kansas, can there be a rational doubt that persons born after- 
wards are not now in the State of Kansas, within the plain import of the 
language ? I do not saj that this language would not cover an infant en 
ventre sa mere, but it would go no further. The right of property in issue 
does not exist until the issue is born, and by the provision slavery is 
positively prohibited, with the exception, that the vested right of property 
m slaves then in the Territory, is guarded against confiscation. 

The Legislature of every State in the Union which has abolished 
slavery, has always guarded and protected the sacred right of property 
in existing slaves precisely as Kansas provided in her constitution, in the 
event that the decision of the people was against the continuance of the 
institution of slavery. In an ordinary act of legislation abolishing 
slavery after a given day, and excepting the right of property in existing 
slaves, on no rule of legal interpretation* could the issue of a slave bora 
after that day be held as a slave ; for such a construction would make 
the exception overrule the general object and intent of the law, as well as 
the natural import of the words, which is entirely inadmissible. The same 
rules of interpretation would be applicable to the constitution of Kansas, 
if it had been adopted "with no slavery;'* and in that event the issue of a 
slave born after its adoption would have been free, for a contrary con- 
struction would be in conflict, not only with the language, but the general 
intent of the clause which declares that "slavery shall no longer exist in 
Kansas." 

So strong has the conviction of the necessity of guarding property 
against legislative confiscation always been in the minds of the people of 
this country that, although the clause which prohibits the taking of pri- 
vate property for public use without compensation did not exist at it& 
original adoption in the constitution of the United States, it was ratified 
by some of the States with the express proviso that such a clause should 
be inserted, and it was among the first of the amendments adopted, I 
presume there is not a Statet of the ^ Union whose constitution does not 
contain a provision which guards the right of property against seizure by 
the public, except upon compensation given. What more in any legal in- 
tendment, or any rational construction, does this exception in the consti- 
tution of Kansas do than secure the right of property in existing slaves 
in Kansas, at the time of the adoption of the constitution? The general 
provision is that slavery shall no longer exist in Kansas if the people so 
will. If it had stopped there, can any one doubt that the effect would 
have been, as the constitution of the United States does not interfere, to 
set free every slave in Kansas ? But then comes the exception looking to 
and guarding the right of property, which is done in all civilized commu- 
nities, and certainly it would be a reproach to any State in this Union if 
she confiscated or destroyed that which was hela and treated previously 
as property, foupded upon any freak of fanaticism, or even any real pub- 
lic good, moral or material in its character, without compensation to the 
owners of that property. That is all that the constitution of Kansas pro- 
vides in the event that the people of Kansas determined that the State 
should not tolerate slavery. 

If, then, Mr. President, t}xe r^vglntionary portion of the people of 
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Kansas had chosen to vote for the ratification of that constitution with^ 
out slavery, at this day no slave could exist in Kansas who was not there 
in existence at the time when that constitution was ratified, unless we re- 
ject the constitution, and then slavery will remain the law of the Terri- 
tory, under the decision of the Supreme Court of the United States, un- 
til the people of Kansas form a State constitution prohibiting it. The 
convention properly and fairly, by no trick, but in accordance with this 
very Topeka resulution, which, in July, 1856, announced, before God and 
their country, that the only question which they desired to see fairly de- 
cided by an election was whether the institution of slavery should be es- 
tablished in Kansas, submitted to a fair vote of the people, the only ques- 
tion which they said they desired to have so submitted for their decision. 
After the declarations at the Topeka mass meeting of their own proteges^ 
the other side are precluded from saying there was any other question 
of dispute between the people of Kansas than that of slavery. AH they 
asked was granted, and I think I give the legal interpretation of this con- 
stitution, as it would be decided in any court of justice in this country. 

The honorable Senator from Michigan seems to admit, apart from the 
- seventh article of this constitution, that the Legislature would have a 
right to abolish slavery without making compensation for unborn issue of 
slaves. If they have the right to do that — and it has been done unques- 
tioned in every State of the Union which has become a non-slaveholding 
State^ — ^yet I believe in every State which has hitherto abolished slavery, 
they have sacredly guarded existing rights of property. They have suf- 
fered the existing slave to remain the property of his master, or provided 
for compensation. If I mistake not, in the State of my honorable friend 
from New Jersey [Mr. Thompson] there are slaves still in existence ; and 
also one or two in the State of Pennsylvania ; although slavery has been 
abolished there for years. The men of that day, whatever may be the 
spirit of reckless fanaticism in ours, regarded property, no matter what it 
was founded upon — recognized property as a thing which no civilized 
community could touch without compensation. 

Mr. President, there is another question connected with this Kansas 
constitution which shows how unjustly there have been attributed to the 
men who formed it designs of fraud, violence, and trickery, and other 
terms of opprobrium, which have been so lavished upon them by the 
honorable Senator from Michigan. I am aware that fraud is a very re^ 
sonant word, and that repetition of the charge — mere repetition — too 
often creates a belief in its existence ; but it should not be forgotten that 
assertion is not proof, nor violence of invective, evidence of rational con- 
clusions. This very constitution of Kansas, which, it is said, as adopted, 
is meant to establish slavery, does not, in fact, establish it beyond legis- 
lative control. It only tolerates and authorizes slavery, but it leaves the 
Legislature of the State, on the principle of compensation for property, 
without any change of the constitution, at liberty to abolish slavery in 
Kansas, and to prevent the migration of slaves into Kansas whenever 
they see fit. Such it the provision. I will read it, and we shall then see 
how causeless is this outcry about the attempt to restrict the rights of the 
people. The right is given to a Legislature elected biennially by the 
will of the majority, on simply respecting existing rights of prpperty, if 
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iiiej consider it necessary for the public benefit, whether material or 
moral, in their discretion to abolish slavery in Kansas by the payment of 
a sum not exceeding $150,000. Here is the provision. Article seven, 
section two, provides : 

**The Legislature shall have no power to pass laws for the emancipation of slares with- 
out the consent ol the owners, or without paying the owners, previous to their emanci- 
pation, a full equivalent in money for the slaves so emancipated." 

The article does not establish slavery ; it leaves it in the power of the 
Xegislatnre, if the owner of the property consents, or if he does not con- 
sent, on the payment of the value of his property, to ei^ancipate the 
Blave for the general purposes of the public. Is that an establishment of 
plavery ? The further provision is : 

**They shall have no power to prevent emigrants to the State from bringing with them 
inch persons as are deemed slaves by the laws of any one of the United States or Terri- 
tories, so long as any person of the same age or description shall be continued in slavery 
hy the laws of this State. " 

These provisions are the only restrictions upon the legislative control 
of slavery in the constitution of Kansas. The Legislature which has 
been elected, when it organizes, upon payment of not more than one hun- 
dred and fifty thousand dollars, can set every slave free in Kansas, and 
prohibit the future introduction of slaves from other States. There can 
be no doubt of the correctness of this construction by any intelligent 
lawyer who will read the section. It does not provide that slavery shall 
not be prohibited by the Legislature of Kansas, but that it shall not be 
prohibited except with the consent of the owners, or on payment of an 
equivalent in money for the value of the slave emancipated. It does not 

Srovide that the Legislature shall not prohibit the immigration of slaves 
rom other States recognizing slavery into Kansas, but that it shall not 
prohibit them as long as Kansas has similar property recognized-and ex- 
isting within her limits. Now, we have the authority of Governor 
Walker, which at this moment, I suppose, whatever might be the case 
formerly, gentlemen on the other side, or those who diflFer with us on this 
side, will hardly dispute — it is a matter with which he must have been ac- 
quainted—that there are not three hundred slaves in Kansas. Suppose 
we average them at $500 apiece — I think, myself, the soil and climate of 
Kansas are only^ adapted to slavery in a small portion of the Territory, 
and the probabilities therefore are, if you take into consideration the 
State of sentiment there and the insecurity of that kind of property, that 
the average would be over estimated, if you value a slave at JSOO ; you 
have, then, as the outside limit the people of Kansas would have to pay 
for obtaining this great good, and for getting rid of this enormous out- 
rage which has been fruitful of so much declamation, $150,000. We 
have been told that slavery is established there by this constitutidn, Bo 
that it cannot be interfered with until 1864, and yet I have shown you 
that, for $150,000 paid to the owners of slaves, or probably for a much 
smaller sum, the Legislature, without any change of the constitution, can 
abolish slavery in Kansas and prohibit the introduction of any more slaves 
into the Stttte by a itaere law, whenever the people who elect them as the 
exponents of their will, see fit to require such action. It is clear, there- 
fore, that the present constitution of Kansas tolerates but doe^not edtab- 
]i§h slayery, and that it is in the power of the Ijegislature, on the dimple 
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conditbn that they shall not violate the right of property in exi8tiiu| 
slaves without compensation, to make Kansas a free State to-morrow u 
they were in session. 

1 am aware, sir, that I have consumed much time, and I may have to 
consume much more if my strength does not fail ; for there are many an4 
varied objections made to the admission of Kansas under the Lecompton 
constitution which should not be passed unnoticed. I have discussed 
such of them as I deem most material ; but there are two more which I 
cannot without pass comment. - 

The honorable Senator from Ohio, [Mr. Wadb,] who, I have no doubti 
entertains his opinions quite as conscientiously as I do mine, and always 
enunciates them with great frankness and boldness, though sometimes, 
perhaps, when under the excitement of debate, with a harshness of ex- 
pression as regards the opinions or conduct of others, which his own 
calmer judgment would not subsequently ratify — ^the honorable 3©nator 
from Ohio, in the speech which he made in this debate, alluding to the 
action of those who organized the Topeka constitution, (whom I intend to 
show were revolutionists and rebels,) said : 



* There was no rebellion in the action of these people ; nothing unlawful in it. What- 

ir thej may hare said — and I do not know what they said, for I do not watch men'fe 

words much ; their actions are what I take cognisance of ; their actions are what the law 



takes cognijEance oi — the people of Kansas, in framing that constitution i have done noth- 
ing more than they had a perect right, as American citizens, to do ; and 1 challenge aU 
the legal acumen of this body to contradict what I now declare." 

Again, he said of their action : 

** But did they promise to organize under it in defiance of the laws of the United Statet 
Not at all. From the time they called the convention, they always accompanied their 
action with a notice that it was to be submitted to the Congress of the United States for 
their approval or disapproval. It took barely the form of a petition ; Bothing more nor 
less. " 

Much as I may respect the honorable Senator from Ohio, I stand at 
issue with him here. I have before me the House document which con^ 
tains the Topeka constitution, and I intend to refer to it. I agree with 
him that actions are more to be relied upon than words. We are not to 
judge by what they said alone, but by the acts which accompanied what 
they said. The Senator from Ohio declares that the friends of the Tppektt 
constitution did not assume a revolutiopary or rebellious attitude; thi^ 
their government was intended to be provisional only, and not to go into 
effect but with the consent of Congress. That is what I have contended 
for as to the constitution framed by the people of Kansas under the au- 
thority of the law. I shall endeavor to show that such is not thecharao* 
ter of the Topeka constitution. 

The Senate will recollect that under the Lecompton constftutiob n6 
organization is to take place until Congress have admitted the State^ be- 
cause the Legislature is never to assemble if the State be not admitted. 
No officer is to be sworn in or enter upon the performance of his duties 
until after Congress have admitted the State intothe Union. There can 
be no doubt that the intention was to create a government only with the 
consent of Congress. 

Now, let us us examine the Topeka constitution. Li the month of Au- 
gust, 1855, after the meeting of the first Territorial Legislature, a deter- 
mination was made on the part df a portion of the inhabitants of Kansai^, 
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incited, as I suppose, by exterior influences, to set the territorial govern- 
ment at defiance. They held a mass meeting ; they determined to have 
an election in disregard and in defiance of the law of the Territory, and 
they appointed judges for the purpose of holding this election. They did 
hold it ; they elected delegates to a convention, and they adopted a con- 
stitution which was submitted for ratification to the people in 1865, and 
was reported to have been ratified by a vote of between seventeen hundred 
and two thousand persons — the number is immaterial. Their action was 
without color of legal authority, and revolutionary and lawless throughout. 
In the schedule which accompanies the Topeka constitution, the provi- 
sion is: 

' « The General Assembly shall meet on the 4th day of March, A. D., 1856, at the city 
of Topeka at twelve m. ; at which time and place the GoTernor, Lieutenant GoTemor, 
Secretary of State, judge of the supreme court, treasurer, auditor, State printer, reporter, 
and clerk of the supreme court, and attorney general, shall appear, take the oath of office, 
and enter upon the discharge of the duties of their respective offices under this constitu- 
tion ; and shall continue in office in the same manner and during the same period they 
would have done had they been elected on the first Monday of August, A. D., 1856." 

Nothing is said as to the consent of Congress ; no provision is made 
in regard to admission into the Union as a State ; but a time fixed when 
the officers are to be sworn in and enter upon the performance of their 
duties. Every officer elected by these people under their revolutionary 
aption was to be sworn into office, and a government to be organized with- 
out application to Congress. Is not that revolution ? What is the 
meaning of revolution and rebellion ? I am aware that, in the primitive 
or original sense in which the word revolution or revolutionary was 
used, it meant simply a change of government ; but the words that 
long since lost their primitive meaning. The English revolution of 1688 
was a revolution. Why ? Because it was in defiance of the existing 
government of the country. The Lords and Commons deposed the 
Crown, which constituted the third estate of the realm ; and the act, 
therefore, was a revolution, because it was not in accordance with law, 
but in defiance of the existing legal authorities. As to the character of 
the revolution in France, no one doubts. Our own revolution in this 
country was a revolution, because the Colonies owed allegiance to Great 
Britain ; and they determined to break that allegiance, though they legal- 
ly owed it, by revolution, on causes which justified revolutionary action. 
Revolution, in the se^se in which the word is now used, designates pre- 
cisely what rebellion-'ineant formerly. It means acts done in defiance 
and resistance to the laws, with the intent to subvert or change the form 
of government without the consent, or against the consent, of the exist- 
ing authorities. 

I do not deny the right of revolution — that there are moral causes 
which will justify revolutionary action. Our fathers were rebels ; but 
they were justifiable. Revolution almost invariably leads to war. The 
revolution of 1688 in England, though peaceable at its occurrence, owing 
to the want of power on the part of the Crown, did lead ultimately to 
war, resulting in the invasions of 1715 and 1745 in England, and was 
the cause of infinite bloodshed. Such must generally, if not invariably, 
be the consequence of revolutions. Though peaceful at the time, if war 
does not immediately ensue it will be an almost inevitable consequence. 
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Bat that is no reason against the existence of the right of revolution or 
the propriety of its exercise, if the moral causes will justify that exercise. 
The oppression must be intolerable, the grievance must be great, and, 
further, all other modes of redress must be exhausted, before revolution 
becomes justifiable by any people. Now, what was the position of these 
people in Kansas ? I have shown you that they did form a government, 
called into existence and organized without the consent of the Territorial 
Legislature, in defiance of it, and in defiance of the authority of the 
United States. Is not that a revolutionary act ? In point of fact, they 
engaged in revolution and rebellion, and only stopped short at the line 
which separates treason from rebellion, because thoy feared the penalties 
of treason. 

Mr. Wadb. I wish to enquire of the Senator in what consisted the 
treason of these persons? What were their overt acts? 

Mr. Bayard. I am speaking of the organization of a government un- 
der the Topeka constitution ; not the formation of the constitution, but 
the organization of a government under it. I say that was an act of re^ 
bellion. 

Mr. Wade. I do not know that I understand the Senator. Treason 
consists, in this country, I believe, in levying war against the United 
States or adhering to the public enemies. I want to know which of these 
acts these people were guilty of, or what overt acts they committed 
amounting to treason ? 

Mr. Bayard. I will endeavor to make the honorable Senator under- 
stand me. I did not say that they had been guilty of treason. I said 
they had stopped short at the line of treason, whatever they might have 
contemplated. Though they committed a revolutionary act, an act of re- 
bellion, in forming a State constitution, and organizing a government un- 
der it without the consent of the United States, and in defiance of their 
authority, and in defiance of the territorial government, they did not 
commit treason unless they had attempted to sustain it by force of arms. 

Mb. Wadb. Will the gentleman inform me whether rebellion is a 
crime in this country? He speaks of a difiference between treason and 
rebellion. I do not understand any such difiference; but if there be re- 
bellion, it is not criminal to my knowledge. 

Mr. Bayard. Treason is a legal offence; th^Biust be an overt 
act accompanying it. You may speak of an aclflSStained by force of 
arms as rebellious or revolutionary, which is not treason — I use the words 
in the same sense precisely — where an act is done contrary to law, and 
subversive of legal authority. An organization may be effected for the 
purpose of revolution ; and yet, if an overt act is not committed, and sus- 
tained by force of arms, it would not be treason. The distinction is very 
apparent. I mean to say that any government is revolutionary in its 
character which is set up in defiance of the existing government* Look 
back to the revolution of 1688, in England, and you have an illustration* 
The Grown was one of the estates of the realm. The constitution could 
not be changed without the concurrent authority of the three estates, the 
House of Lords, the House of Commons, and the Grown; but the Lords 
and the Gommons deposed the King, altered the line of succession, and 
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drore him from bis tbrone without his consent. That was a reTohition 
because it was in defiance of the existing law and the existing anthoritj. 

What is the case here ? The United States authorized the fonnation 
of a territorial government in Kansas. It was organized. No matter 
whether there were irregularities or not, the lawful authority to determine 
and certify the election of sufficient members for the organization of the 
Legislature, having inspected the returns, did authorize the organization, 
and it was recognized by Congress, and has been recognized since. A 
portion of the people of Kansas chose to denounce this Legislature as a 
fraud, as the result'of an armed invasion from Missouri; and on this pre- 
tence, in defiance of the existing government, and against the authority 
of the United States, called a convention for the purpose of forming a 
State constitution. That they had a right to form a constitution and 
present it to us for recognition, if they had not attempted to organize 
a government under it, I do not deny — ^that would be a mere petition for 
redress of alleged grievances ; but they went further, and organized a 
government under it. Every officer whom they elected was sworn into of* 
Ice, and sworn to perform his duty, and continue in the discharge of his 
functions without reference to any authority or consent of Congress, or 
any admission into the Union. That was an act of revolution and rebel- 
lion. Where is the difference between the Utah case and the conduct of 
those who supported the Topeka movement, except in two respects ? One 
is, that the people of Utah stand in defiance of the laws of the United 
States, in defence of the doctrine of polygamy ; and the Topeka people 
took their position in defiance of the laws of the United States on ac- 
count of their determination that under no circumstances should slavery 
become an institution in the Territory of Kansas, whether legally esta^ 
lished or not. The people of Utah being more numerous and more re- 
mote, have chosen to resist, by force of arms and military organization, 
the JB^ederal Government, and have become traitors as well as rebels. 
The Topeka people stopped short, as I have stated, at the line which sep^ 
arates rebellion, or revolution, from treason. Though they had organized 
a government, and sworn their officers to support it and perform their du- 
ties without reference to any action of Congress, they shrank from placing 
themselves in a treasonable position by attempting to sustain it by armel 
force. I am glad th^ paused, and should hav6 regretted deeply such a 
result. Yet it is an uidoubted fact that, such was their attitude in sup- 
port of the government which they had organized under the Topeka con- 
stitution, that it required the forces of the United States to be kept there 
for the purpose of preserving the peace and enforcing the laws ; and that 
is one of the great evils which will be remedied by the immediate admis- 
sion of Kansas as a State. 

I have admitted revolution would be justifiable if the evil was intolera^ 
ble, and there were no other means of redress. Had not these people 
other means of redress ? They aver they have a majority of the inhabi- 
tants of the Territory, and have had it for a long time. The election was 
held for delegates to the constitutional convention in June, 1857. 
Would they vote ? No. Had they not a right to vote ? Look at the 
bill, and you will see that it secured a fair and full right of voting to 
every citizen. When the delegates were elected, they would not vote ; 
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nor would tliey Tote when the constitution was submitted for ratifica^ 
tion, althonjzh the opportunity to do so was fully and freely and 
aecorded. They were unwisely dissuaded, or perversely abstained, from 
the exercise of their rights, at both these elections. If they be a 
majority, they had the remedy in their own hands ; and if they be not a 
majority, they have no right to deny ^hat this constution is the will of 
the people of Kansas, but are bound to obey it. If they had the majority 
they could have elected the members of the convention in June, 1857, 
and adopted their Topeka constitution, if they had seen fit, and ratified 
it by a vote of the people in such manner as the convention deemed ad- 
visable ; and we could not, and would not, have denied th|d State admis* 
sion into the Union under it. Instead of taking this orderly course, they 
stood aloof from all the legal elections down to October, 1867. It does 
not lie in their mouths now to object to the legality of the Territorial 
Legislature, after voting and carrying an election under its laws. The 
truth is, that they adhered to the Topeka constitution, and maintained 
their lawless and rebellious attitude down to October, 1857 ; and then, / 
being better advised, or finding it perilous to fmi# in this course, they fiL//lAi4yi 
abandoned it, and voted at the legislative election in October, 1857 ; but 
still, the spirit of revolution or rebellion predominating, they would not 
vote on the ratification of the constitution upon the 21st of December, 
1857, though they did vote at a subsequent election, the effect of which 
I shall consider hereafter. 

They had then a peaceful remedy, and therefore a revolutionary course 
was not justifiable. I have endeavored to show that they stood in an 
attitude of rebellion to the territorial government — or a revolutionary 
attitude, if that phrase be more agreeable to Senators — an attitude of re- 
sistance to the laws of the United States, for no one can deny that the 
Territorial Legislature was recognized by the Executive Government of 
the United States from the time of its origin, and that it constituted the 
lawful government of the Territory, and resistance to it was revolution. 

But, sir, there is something more. The people at Topeka, those who 
there resisted the legal organization, and had nearly produced civil strifo 
by an attempt to inaugurate a government without color of law, did 
not stop in their revolutionary movements with Kansas, but carried their 
designs still further, and sought to involve this whole Union and disor- 
ganize the Federal Government. I will read the eighth resolution passed 
at the mass meeting held at Topeka on the 4th of July, 1856. The Sen- 
ate will recoUect that we had very arduous struggles here, during the 
Idst Congress, about passing the different appropriation bills, unless with 
riders placed upon them, by a majority of Republicans in the House of 
Representatives recognizing the action of these Topeka revolutionists as 
legitimate and proper— -no rider of ours, but theirs. I find, in this eighth 
resolution, where those extraordinary movements originaied. That reso- 
lution is in th^se words : 

« 8. RttoVttd, Th|it hariDg hitherto inrariablT acted in accordance with the spirit and 
letter of the American Constitution, and having framed by our delegates regularly elected, 
a State constitution ; and believing that the only measure by which peace can be secured 
to this section of the Republic, and justice done to ourselves and posterity, is the immedi- 
ate admission of Kansas into the Union under our present constitution, vot eame^liy call 
upon our friends in the JiTational Hou^e qf Representatives to stop all supplies until the Senate 
flfui ErteiOite are compelled to ttdmii U9." 
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Is not that a revolationary attitude ? Is that the sentiments of law- 
abiding citizens ? Because they choose to form a government agamst 
the will of the legal government of Kansas, without color of law, and an 
' accidental majority of their friends is obtained in one branch of the Fed- 
eral Legislature, they advise those friends in the House of Representa- 
tives to disorganize the Federal Government, unless it will submit to their 
acts of revolution and rebellion. Such was the advice. Ah ! Mr. Presi- 
dent, was it not acted upon ? Do we not all know that the appropriation 
bills were put in hazard ? Do we not all know that the Army appropriation 
bill was lost under the advice contained in that resolution, and that an 
extra session of Congress had to be assembled, for the purpose of keep- 
ing the Army from actual disorganization, and preventing the country 
from being left a prey to disorder ? There were provisoes in other appro- 
priation bills, which were ultimately given up ; but in regard to the bill 
for the support of the Army of the United States, involving some fourteen 
millions dollars, the House of Representatives tacked to it a proviso — 

" That no part of the military force of the United States, for the support of which ap- 
propriations are made by||u|^ft, shall be employed in aid of the enforcement of aoy en- 
actment heretofore passed bytne bodies claiming to be the Territorial Legislature of 
Kansas." 

That is the last form in which it appeared. In its first form, it was 
still more objectionable. On that issue, the House of Representatives 
adjourned, and the Army appropriation bill was lost. Is not that in 
accordance with the advice given in this resolution, that unless we should 
sanction revolution and rebellion against the authority of the United 
States, and admit Kansas into the Union as a State, under a constitution 
formed without color of law, and in defiance of existing authority, the 
Government of the United States should be disorganized ? Do we not 
know, if that course had been persevered in, and the passage of the Army 
bill had been finally defeated, an entire disorganization of the Army 
throughout the country would have resulted, which would have cost the 
country millions of dollars for reorganization, independent of the diffi- 
culties and evils which must have been consequent upon such indefensible 
action ? Congress adjourned on the 18th of August, the Army bill hav- 
ing been lost by the adherence of the House of Representatives to this 
proviso, and on no other ground. Congress was reassembled, and new 
bills were introduced, and the proviso was still adhered to. The last bill 
finally came to us from the House of Representatives, with the proviso I 
have read, on the 29th of August. In the Senate, the proviso was struck 
out by a strict party vote. AH the Senators on the other side, who were 
present, with the single exception of the honorable Senator from New 
York, who did not vote, because he stated that he had paired ofiF, voted 
against the passage of the bill, with the clause struck out. The vote 
stood 7 to 25 — every one of the seven being members of the Republican 
party. The bill, with our amendment, went back to the House of Repre- 
sentatives, and there, upon concurring in the amendment, the vote stood 
101 to 98 — the 98 nays being composed entirely of members of the Re- 
publican party, and the 101 yeas of the American party and the Demo- 
cratic members of the House of Representatives. The bill thus was finally 
passed, which prevented the disorganization of the Army, and the stop- 
page of supplies so as to afiiect the Government generally, as well as keep 
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op the diflorganization in Kansas, in accordance with the wishes of these 
peaceable, orderly citizens, who stood in no revolutionary attitude to the 
Government of the United States ! 

Mr. President, there is another question which I propose to notice 
briefly — the vote under legislative authority on January 4, 1868, which 
is claimed as evidence that this constitution is not the legally-expressed 
will of the people of Kansas. Now, I have already stated what I con- 
sider the only legitimate evidence which we can accept of the will of a 
people — their vote, when a question is rightfully and legally submitted to 
them. I have endeavored to show that at previous elections this matter 
was legally submitted. There were ten thousand two hundred votes 
polled at this election on the 4th of January. The answer is, that after 
the Territorial Legislature once appealed to the people of Kansas to de- 
cide whether they would form a State government, and the people had 
responded to them by authorizing the call for a convention, and a conven- 
tioivhad been elected and formed a constitution, no subsequent Territo- 
rial Legislature had authority to control the action of that convention ; 
because, whenever the people have authorized the assembling of a con- 
vention to form a constitution, its power is paramount over the existing 
territorial authority. Take the case of the Legislature of any of your 
States ; the legislative power is superseded, because, when the Legisla- 
ture pass a law to ascertain by a vote of the people whether a convention 
shall be held, and the people authorize it, the power springs from them ; 
and then comes the act of the act of the Legislature regulating the time, 
i^iode, and place of electing delegates, in obedience to the public will ; 
but when the convention assembles, is it not paramount to the legislative 
authority ? and has any subsequent Legislature authoritv to qualify, or 
in any way interfere with) the acts of that convention ? It represents 
the entire sovereignty of the State, and may adopt a constitution with or 
without submission for ratification by the people. It may submit for rat- 
ification the constitution it has formed, in such mode as is deemed ad- 
visable, either as a whole, or in different parts ; but no subsequent Legis- 
lature can stand for the purpose of amending the constitution in any oth- 
er position than as subordinate to the paramount power which the people 
have vested in the constitutional convention. Such would be the case in 
a State. The Territorial Legislature of Kansas, which called the con- 
vention, stood in precisely the same relation to subsequent Legislatures af- 
ter the members of the convention had been elected, that a State Legis- 
lature would stand to its successors ; and a subsequent State Legislature 
has no authority to interfere with the action of a State convention. It 
is for the people, and for the people alone, to remedy their action when 
the constitution has been adopted, or is submitted for ratification by the 
convention. 

The law authorizing the vote in January was utterly irregular ; not 
revolutionary, because it was the act of the existing authority in the 
State ; but it was an excess of power, and therefore nugatory and void. 
The Legislature had no right to interfere with the action of the convention. 
Its interfence was irregular and unlawful, but not revolutionary. I can- 
not regard the vote taken under the action of the Territorial Legislature 
as the will of the people of Kansas legally expressed. I cannot go behind 
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the rieotioB f>{ ddlegatefl to form the oonstitotion whoa all iQ%)it haV9 
voted if they had seea fit. I cannot admit that the Legislature may in- 
terfere with and abrogate the action of the constitutional convention wluch 
was legally authorized. I therefore should disregard this vote, without 
reference to it samount, as evidence of the legally expressed will of the 
people. There is, however, a further answer. On the same day^ and 
under a power which the convention undoubtedly possessed;, an election 
was held for the purpose of choosing the officers of fthis inchoate State 
which was to become a State whenever Congress should recognize and 
admit it into the Union. At that election on the same day, under legiti-* 
mate authority, there were between twelve and thirteen thousand votes 
polled for State officers. It is true the result of that election, as now an-* 
nounced, has given the State into the hands of those who are opposed to 
me in political sentiments. I care not for that ; but beyond all contro* 
versy, those who voted at the election recognized and ratified the constition 
under which they voted for the election of officers. At that election,. the 
aggregate of the votes polled exceeds by two thousand any vote ever 
before polled in Kansas, and it must be looked upon as operating as a 
condrmation of the constition bocause a large majority of the people, larger 
than any number that ever voted against, voted under it. I may be toLi 
that a portion of those who voted for officers under this constitution were 
the same persons who voted against the constitution on the same day 
under an irregular election. My answer is that the acts would be incon- 
sistent, and the regular act must prevail. I cannot assume it. I do not 
know it. It may be that they were totally distinct men. It may be that 
the ten thousand who voted against the constitution, or a part of them, 
belonged to that portion of the people who, seeing the destruction of their 
own interests arising from continual feuds and continual disorganization 
in Kansas, had come to a determination to abide by the laws; and that that 
portion of the free-State party and the opposite party combined out^:»iun« 
bered those who still wish to maintain Kansas in a state of disorganization 
and revolution. I think that not improbable ; though the opinion is merely 
conjectural, and the fact immaterial. I find a legal vote, taken under 
legal authority in the one case, and an irregular vote in the other. The 
legal vote so taken shows two thousand majority over this irregular vote^ 
with all its boasted eflfect ; and I hold, therefore, that it operates of necea* 
sity a»s evidence that the will of the people of Kansas is that this coa-» 
stitution shall stand until they see fit to amend or abrogate it. It showSy 
further, that the less partisan portion of the free-State party have deter- 
mined to return to a government of law and order. 

Mr. President, there is another question which I shall endeavor to treat 
succinctly, but it is too important to be passed without notice, and has 
been made the subject of extended comment by the Senator from Michi- 
gan ; and my opinions are so entirely at variance with his, that I cannot 
hesitate to declare them, and give the authorities by which they are sup- 
ported. It is contended by him, and also by the honorable Senator from 
Illinois, that where a provision exists in the constitution of a State, pre- 
scribing a mode in which that constitution may be amended, it follows 
that though the right may exist in the people at large to alter their con* 
stitution at all times, yet the exercise of the right would be revolutionary^ 
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imcl that no amendment ean be oonstitntionally made, except aecor ding to the 
terms prescribed in the constitution. I hold not only that there is no ob- 
ligation to follow the mode prescribed in the constitution, though it may 
be the more convenient course, but that if a constitution expressly pro- 
hibited, as the Topeka constitution did, any convention from being held 
prior to the year 1866, the provision would be merely void and of no valid- 
ity, as against the right of the people to change it ; and that the right can 
be exercised, notwithstanding the provision to the contrary, by perfectly 
peaceful means, without revolution. On this question it is requisite to 
«t&te my view of the principle on which our State governments rest, and 
I shall then proceed to point out the distinction applicable to the Federal 
Gbvemment. 

What is the basis of all our State governments? That from the nature 
of man it necessarily results that in the formation of mankind into dis- 
tinct communities, the only admissible axiom is, that the power of self- 
government is inherent in the people at large, and of necessity to be ex- 
ercised by a majority. 

Two propositions are essential parts of the axiom. First, that the 
right of government vests in the people at large ; and secondly, that a 
majority of those who choose to act may organize a government ; and the 
right to change is included in the principle which gives the authority to 
organize. 

The constitution of a State cannot restrain or impair this right ; be- 
eause it exists in the people outside of the constitution. It is the politi- 
cal axiom upon which the constitution itself is founded. 

In governments founded on the social compact, no express or actual 
contract exists between the diflferent members of society ; but the theory 
is that the consent of of all is implied, and an indefinite authority exists 
in the majority to bind the whole. 

This assumed right of the majority under the axiom must exist at all 
times, and cannot be controverted, except by those who place the right of 
government on some other foundiEition. 

Whence does the right of the majority spring to form governments, if 
not from the assumed principle, the doctrine of implied compact, as the 
true basis of government ? 

If the people of one generation have an inherent right to form gov- 
ernments, the same inherent right must exist unfettered in those of a 
sabsequent generation. 

The right of the majority to organize a government under the law of 
the social compact, precludes any power in that majority to render the 
government they form unalterable, either for twenty or ten years, or for 
one year ; because such a restriction is inconsistent with their own author- 
ity to form a government, and at war the very axiom from which their 
own power to act is derived. 

The Senator from Illinois admits the right ; but considers that, where 
fche constitution prohibits change, or specifies a mode of change, altera- 
tion in any other mode would be an act of revolution. In this I diflFer 
with him. The change of organic law in modes other than those speci- 
fied in the constitution^ maybe made without revolution in the present re- 
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ceived sense of the word. Wherever the ultimate power of goyemmeat 
rests, there the power to change its form must rest. 

I have stated the principle without enlarging upon it, on which, I sup- 
pose, all national governments rest, and all the governments of these 
States are national. They have no other basis, if it be not the doctrine 
of the social compact Thej are national because they were all independent 
sovereignties, constituting separate nations, when they entered into a 
Confederacy, and subsequently formed the Federal Government which 
now exists. They parted with certain powers of sovereignty, but their 
distinct nationality none the less exists. They are national governments, 
as contradistinguished from the Government of the United States, which 
is Federal ; and the social compact is the only basis supported by reason 
or authority for forming a government by the will of the majority. The 
law of that social compact which renders obligatory the action of a ma- 
jority, can rest only on the political axiom I have stated, and the axiom 
as^ necessarily continues the right in posterity to alter as it assumes the 
original right to form governments. As to the mode of exercise being 
revolutionary, the answer is obvious. Wherever the ultimate power and 
the legislative power are in one and the same body, the change of gov- 
ernment may be made without revolution at any time, by mere legislation. 
Take England : if the Crown, Lords, and Commons, which constitute not 
only the legislative but the ultimate power, see fit to change the Brit- 
ish Constitution, either by a reform bill, altering the structure of the 
House of Commons, or by making peers of the realm elective, as ten- 
ants for life instead of hereditary, or by abolishing hereditary descent of 
the Crown, or altering the line of succession and providing for the as- 
cent of some other family to the throne ; if the three estates of the realm 
constituting the ultimate power of sovereignty — the Crown, the Lords, 
and the Commons — assent to such change, they possessing, also, the le- 
gislative power, of course there could be no revolution. Revolution must 
include resistance to existing governmental authority. The change must 
always be peaceful and strictly legal when made by the authority of the 
ultimate power and legislative power combined in the same persons. The 
difierence in our Republics is, that the ultimate power reposesin the peo- 
ple. The honorable Senator from Michigan, and the honorable Senator 
from Illinois, do not deny the right of the people to change a government 
whenever they see fit. Such denial would be very inconsistent with their 
doctrines of popular sovereignty ; but they contend that the people can- 
not exercise the right except by revolution, unless in the mode prescribed 
in the constitution. If a majority of the people have the right to change 
their form of government, as they have the means always of bringing the 
legislative power-into accord with the ultimate power, all that is necessary 
is to elect a Legislature which will provide for holding a convention, and 
as the right exists, of course the exercise of the right cannot be revolu- 
tionary if it is in accordance With the will of the existing government. 
If I am right in my principle as to the basis of all governments founded 
on the social compact, the very authority to form a constitution of neces- 
sity includes the right of change in the people, and that right of the peo- 
ple need not be exercised in a revolutionary manner because having at all 
times the control over the Legislature, and revolution consisting in resia- 
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tance to the existing authority, the people can always bring their Legis- 
lature into accordance with the ultimate power in themselves, and^so ex- 
ercise their right peacefully and without revolution. 

But, sir, it may be and has been said that this doctrine is dangerous ; 
that it is revolutionary ; that it would lead to constant changes of govern^ 
ment, if not to anarchy. Mr. President, the man who believes in the ca- 
pacity of the people for self-government, cannot assume that because the 
right to change exists, it will be exercised without cause. There exists, 
on the contrary, indelibly implanted in the human heart a spirit of resis- 
tance, which prompts to the assertion of a real or supposed right from its 
mere denial ; when the right is conceded, the individual would care little 
for its exercise. The same spirit of resistance exists with greater force in 
communities of men, and therefore restrictions upon the acknowledged 
right inherent in the people at all times, in national governments, to form 
or change their governments, inserted in a constitution, but tend to stimu- 
late the assertion of the right, when otherwise no change would be desired 
or thought necessary. The right will be asserted because the attempted 
restriction involves its existence ; and the importance of that principle 
quickens the spirit of resistance, without regard to the extent of change 
which may be desired. In a community capable of self-government, the 
right to change their form of government without restriction, at all times, 
will not conduce to mutability by its too frequent exercise. It will be 
sufficient for them that the right is acknowledged to exist. 

The doctrine for which I have contended does not stand upon theoretic 
reasoning alone. It is supported both by practice and authority. In 
many of the States of this Union, certainly in New York, in Maryland, 
and in my own State, it has been acted upon, and constitutions changed 
in modes other than those prescribed in them, without revolution. It was 
sustained in practice in my own State to its fullest extent, and sustained 
by men who understood the principles of republican government quite as 
well as their posterity at thisday. The first convention to form a consti- 
tution in the State of Deleware was held in the year 1776. It provided 
for no convention whatever to change the constitution, but contained this 
provision : 

<< No article of the declaration of rights and fundamental rule of this State, agreed to bj 
this convention, nor the 1Srst, second, fifth, (except that part thereof that relates to the 
right of suffrage,) twenty-sixth, and twenty-ninth articles of this constitution, ought ever 
to be violated on any pretence whatever. No other part of this constitution shall be 
altered, changed, or diminished, without the consent of five parts in seven of the Assembly, 
and seven members of the Legislative Council." 

The Legislative Council consisted of nine members, and therefore it 
required seven ninths of one body, and five sevenths of the other, to make 
any alteration of that constitution ; and it was to be altered in no other 
mode according to its terms. The people of Delaware, in the year 1791, 
becoming satisfied that the constitution required alteration, the Legisla- 
ture without hesitation passed an act in which they recited the principles 
which I have mentioned as the foundation of government. The recital 
reads thus : 

«< By the thirtieth article of the constitution of this State, the power of revising the 
same, and of altering and amending certain parts thereof, is vested in the General As- 
sembly ; and it appears to this House^that the exercise of the power of altering and 
amending the constitution by the Legislature would not be prodactive of all the valuabU 
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purposes intended by a revision, nor be so satisfactory and agreeable to our constituents ; 
and that it would be more proper and expedient to recommend to the good people of Uiis 
State to choose deputies for this special purpose to meet in convention." 

Then follows the enacting clause authorizing the election of delegates 
to a convention to change the constitution. Delegates were elected and 
the constitution was changed, and no man in the State of Delaware ques- 
tioned the legality of the act or pretended that it was revolutionary, and 
yet here was an express inhibition against any other mode of change 
than the mode specified. The next constitution, adopted in 1792 by a 
convention of which John Dickerson was a member, contained a provision 
which it would be well, in my judgment, to insert in every State consti- 
tution. It provided, in accordance with the principle of the right of the 
people to self-government, that at every annual election the people might 
vote for holding a constitutional convention, and if they did so vote, it 
was mandatory on the Legislature to call a convention. It is strong evi- 
dence that mutability of government is not a consequencie of yielding to 
the people the unrestricted right to change, in a legitimate and legal 
mode, their form of government, that the people of Delaware remained 
under that constitution from 1792 to 1831 without calling a convention, 
though it might have been done by a majority vote in any one year. 
The constitution as amended in 1831 continues to the present day. 1 cite 
this to show that the recognition of the right in the people to change 
their constitution every year by the expression of their will at any gen- 
eral election, does not lead to a frequent exercise of the right. Sir, no , 
man is more opposed to mutability of government than I ; no man would 
Booner lose his confidence in the capacity of any people for self-government 
if constant change was their incessant cry ; but the existence of the power 
and its frequent exercise are very different things. In my belief, the 
attempt to restrict the power leads to more frequent changes than the 
acknowledged exisence of a right which underlies the constitution of 
every republican State, with proper provisions for its exercise in a legal 
and orderly mode at all times. 

But, Mr. President, I have said there is a distinction between the State 
governments and the Federal Government. A State government is na- 
tional in its character ; this government is Federal. The illustration of 
Mr. Webster applies only to the Federal Government. The Government 
of the United States is formed by the people of the several States of this 
Union. It is Federal in the extent of its powers ; Federal in its founda- 
tion, but national in the operation of those powers. It is, a mixed Re- 
public ; a Government founded not on the law of the social compact, but 
on the express contract of separate, independent sovereignties, and it 
cannot be altered except according to the terms prescribed in the con- 
tract, unless by the unanimous consent of the parties. It is as regards 
amendments, analogous to a treaty which ie the contract of sovereigns in- 
capable of alteration without the consent of both parties. Unless the 
alteration were made in accordance with the provisions of the constittt- 
tion, like an infraction by one sovereign of a treaty made with another, 
the act would justify its entire abrogation. Though a governmenl^ it is 
a government formed by express compact of separate sovereignties, and 
the infraction of the instrument which forms and is the only evidence of 
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the compact, by ftttempting to amend or alter it in any other mode than 
that prescribed, unless with the unanimous consent of all the sepiirate 
sovereignties, which are parties to it, would destroy the ffovemment itself, 
bj destroying the very basis on which it rests. The distinction is, that 
the Government of the United States is not founded, though the State 
governments are, on any political axiom, but on the express contract of 
separate sovereignties. 

On this question I do not rely upon my own opinions or my own argu- 
ment. Though to me the principle is clear, I may not have presented 
that principle with sufficient force ; but I cannot be mistaken either in the 
weight of the authority, or in the fact that that authority supports the 
position I have taken as to the basis both of the Federal and State gov- 
ernments. The authority is Mr. Madison, and among all the statesmen 
who have flourished in this country, no more philosophic^ mind has ex- 
isted than that of James Madison. He had what is rarely united in man : 
great comprehensiveness and power of generalization, with thorough 
power of analysis. In speaking of the old Confederacy, in reply to Mr. 
Patterson, of New Jersey, Mr. Madison, in the course of his areumeht, 
holds this language : (volume 5, page 206, of the Debates of the Federal 
Convention :) 

** It has been alleged (hj Mr. Patterson) that the Confederation, having been formed by 
unanimous consent, could be dissolred bv unanimous consent only. Does this doctrine re- 
sult from the nature of compacts ? Does it arise from any particular stipulation in tiie arti- 
cles of Confederation ? If we consider the Federal Union as analogous to the fundamental 
compact by which individuals compose one society, and which must, in its theoretic ori- 
gin at least, have been the unanimous act of the component members, it cannot be said 
tiiat no dissolution of the compact can be effected without unanimous consent. A breach 
of the fundamental principles of the compact hj a part of the society would certainly 
absolve the other part from their obligations to it. , If the breach of any article, by any 
of the parties, does not set the others at liberty, it is because the contrary is implied in 
the compact itself, and particularly by that law of it which gives an indennite authority 
to the majority to bind the whole, in all cases. This latter circumstance shows that we 
are not to consider the Federal Union as analogous to the social compact of individuals ; 
for, if it were so, a majority would have a right to bind the rest, and even to form a new 
constitution for the whole ; which the gentlemen from New Jersey would be among the 
last to admit. If we consider the Federal Union as analogous, not to the social compacts 
among individual men, but to the conventions among individual States, what is the doc- 
trine resulting from these conventions ? Clearly, according the to the expositors of the law 
of nations, that a breach of any one article, by any one party, leaves all the other parties 
at liberty to consider the whole convention as dissolved, unless they choose rather to com- 
pel the delinquent party to repair the breach." 

I will next quote from the thirty-ninth number of the Federalist, at 
page 241, Mr. Madison's language in exposition of the Constitution. I 
might multiply extracts, but those which 1 shall present are strong enough 
for my purpose : 

** If we try the Constitution by its last relation to the authority by whieh amendments 
Mn to be made, we find it neither wholly national nor wholly federal. Were it wholly 
national, the supreme and ultimate authority would reside in the majority of the people 
of the Union ; and this authority would be competent at all times, like that of a majority 
jof every national society, to alter or abolish its established Government." 

Not by revolution, because I have shown you that if the ultimate power 
easts with the people, it can always be peaceably exercised, as the peo- 
ple can bring the Legislature into accordance with their will at all times^ 
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imd tkidMlbre My attoh^ to Jbstro^ tUi rigU, irhidi exists at all tiisiea 
«>oald he hfijaiki the pe^vmr of any oonstitutioiu 

" Wei'fe it Ivholly federal, on the other hand, the concurrence of each State in the 
tMm Urioitfd be iessential to every alteration that would be binding on all. The mode 
prorMed by the pUn of tike conrention is not foccnded on Neither of these pHoeipYes. In 
requiring more than a majority, and particularly in computing the proportion by States^ 
Dot by citizens, it departs from the national and advances towards the federal character. 
In rendering the concurrence of less than the whole number of States sufficient, it loses 
again the fi^ex^i andpartaikesof the oational eharaeter." 

Purtlier quotation is unnecessary. The authority is quite high enough 
— certainly for m^, ancl, I think, for the people of this country, and is 9up- 
ported by reason and by principle. 

I waive all discussions of the question whether the Lecompton con- 
stitution intends to restrict all amendments until 1864. I do not so read 
it; but believing any such restriction upon the right of the people to al- 
te^.theit organic law would be merely void, the inquiry is Heedless as to what 
Was the intent of the framers of the Constitution in this respect. 
■ Mt. President, I have closed my argument on the objections to the admis- 
sion of Kansas, which I admittea to be sufficient if sustained, but there re- 
mains what I called the question which addresses itself to the Senate. 
Do the best interests of the Union — its peace, quiet, and repose — de- 
Sdond the present admission of Kansas as a State, or 60 they require the 
rejectioii ctf the Lecompton constitution ? To me it seems perfectly clear, 
Uhat by disconnecting the T^ritory of Kansas as a Territory from the 
^B^edenJ Govemm^at, you prevent agitation on a question perilous to the 

Admit Kansas, and you €an witTidraw the Army whidt has been ke|^ 
ibere for years to preserve peace and -enforce the laws, and you will leave 
Uhe people of Kansas as you have llhe people of evei*y other State, to fight 
out their own battles, pass their own laws, and settle their own institu- 
-tiont. When you force on them, as it is contended you do, this constitu- 
tion, you but yield to them the entire control of their own affairs. You 
Also localize an agitation in reference to the question of slavery, and ihe set- 
-fletaent of the institutions of Kansas, which ought to be localized, and yrhidb 
ptopfedy belongs to the people of Kansas, and to them alone. But if you rei- 
luse to admitKansas as a State into theUnion under the constitution presen- 
ted to us, it will be considered by the great body of the people in the slave* 
holding States of this country as a determination by Congress that in fu- 
ture no State even tolerating slavery shall be admitted into the federal 
tJnion: and, in truth, such is the determination, and such is the real ob- 
ject of the major part of the opponents of the Lecompton constitu- 
tion — the Eepublican party. Sir, whenever that becomes the settled con- 
jViotionof the'siavehoWing States, i^ely upon it that the bonds which bind 
thiri TJnibn WiU soon be severed. 1 a^y this, not because I desire or woufil 
v^omote Buch a jresulti; not that 1 consider, whether Kansas be admitted 
under the LecJOfiapton constitution tJt rejectcfd,; either event would jnsfify 
a dissolution of the Union, ^but because I oanno t shut xny ^es to a d^n^er 
which I believe to be imminent, but not realized by <thej>ublic'SQMtiin!M^ 
of the people of the middle States. . 
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Sir, m eStMrt of miM irtiieh cotiM pf^seFV^ Aii Uakm^ 0P t^i' to iM 
permanence, will ever be spared. I claim no better intentions tban other 
men ; bat from the fact that the political exisleaoe of my own State d^ 
pends upon its permanence, naturally her citiaens look with more re^ 
erence and more regard to the preservation of the Union than the citizens 
of larger States, which may be supposed able to maintain their political 
existence outside of the Feaeral organization. 

For the reasons which I have stated, I believe that the passage of tUs 
Mil will — not stop the agitation of the slavery question in some fbrm, but 
will remove one practictJ disturbing cause, connected with that question, 
from the Halls of Congress and from the minds of the people of the ooun^ 
try. It will do that good, at least; and if, in the progress of time, the 
public sentiment of the country can be brought to view this system of ag^ 
tation rightly, we may hope that no other question will arise that can put 
tlie Union in peril. 

Mr. President, I heard, with extreme regret, the declarations made by 
the honorable Senator from New Tork. That honorable Senator, if I 
understood the purport of his remarks-'-^nd I shall read those passages 
on which I intend to comment — ^has declared to us what I have always 
feared, whatever might be their present intentions, would become the ul- 
timate object of the Republican party ; and that is, the placing of the 
negro race on an equality with the white race throughout the United 
States, as to all civil and political rights. That is their ultimate doctrine 
whatever may be the professed doctrine now, and for that purpose, by all 
the powers they can legitimately exercise after obtaining the control of 
the Federal Gt>vemment, they mean to induce, if not force, the emanci- 
pation of all slaves throughout the United States. No thanks to them 
for the admission that the power is not claimed to abolish slavery in a 
State through the agency of the Federal Government — every one knows 
that that would be impracticable folly ; but if, holding the doctrine that 
it is their duty to abolish slavery througout the United States, and to 
place the ne^o on an equality with the white man, as to his civil and po- 
litical rights, diey obtain the control of the Federal Government, and 
wield it even to the extent of controverted constitutional powers, for the 
destruction of the institution of slavery, of course, when they obtain iJiat 
power, this Union must necessarily perish, because not merely the wealth 
bat the existence of the planting States — their social relations and civili- 
zation, are inseparably connected with that institution. Yet such I un- 
derstand to be the doctrine of the honorable Senator from New York 
Allow me to read from his speech : 

*<Free labor has at last apprehended its rights, its interests, its power, and its detinji, 
and is organizing itself to assume the goyernment of the Republic. I will henceforth 
meet you boldly and resolutely here ; it will meet you erery where, in the Territories or 
out of them, wherever you may go to extend slavery. It has d#ven you back in Galifor- 
nia and in Kansas ; it will invade you soon in Delaware, Maryland, Virginia, Missouri, 
and Texas. It will meet you in Arizona, in Central America, and even in Cuba. The iur 
VBsion will be not merely harmless, but beneficent, if you yield seasonably to its just and 
moderated demands. It proved so in New York, New Jersey, Pennsylvania, and thf 
other slave States, which hav« already yielded in that way to its advances. Tou mar^ 
indeed, get a start under or near the tropics, and seem safe for a time, but it will be only 
a short tiqM. Even there you will found States only for free labor to maintain and oo* 
cupy. The interest of the white race demands the ultimate emancipation of all men. 
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Whether tb«t eoDtmnmelioB thtU be elleire^ to take efieet, wHh needful foi wiie fn* 

cautions ag^ainst sudden cbaiv® end disaster* or be hurried on by violence, is all that re« 
mains for you to decide. For the failure of Tour system of slave labor throaehoot the 
Republic, the responsibility will rest not on the agitators you condemn, or on the politi- 
oal parties you arraign, or even altogether on yourselves, but it will be due to the inho- 
rent error of the system itself , and to the error which thrusts it forward to oppose and 
resist the destiny, not more of the African than that of the white races.'* 

I can draw from these declarations, and they are well considered and 
deliberately made, but one conclusion, that whatever may be the measure 
of the hour, the ultimate views of the party of which the honol*able Sena* 
tor stands, if not the sole leader^ at least one of its chief exponents, are 
the emancipation of the black race, on tl^e ground that it is demanded 
by the interest of the white races. The )»vowed intent is not m^ely a 
restriction on the admission of new States into this Union with constitn* 
tions tolerating slavery, which admission he calls the extension of slavery ; 
but he tells you that he will attack the institution in every State in whiek 
it now exists, in some of which it forms the very basis of their social or- 
ganization* He tells you that the object of his party is to proceed untU 
they have placed all men on an equality by emancipation. 

Mr. President, dearly as I love my country, whenever the hour comes 
when, with large relative numbers of an inferior race residing in the same 
community with a superior race, incapable of an amalgamation, which is 
alike revolting to the instincts of humanity and destructive of the better 
characteristics of both races, there is to be equality of races, civil and 
political, I desire no longer to be a citizen of the United States. It can 
never come without bloo&hed and civil war. The honorable Senator tells 
us if we submit to their beneficent demands it will be well for us. The 
demands are, that the whole social structure throughout every south- 
ern State of the Union shall be subverted, almost the entire property of 
every southern State abandoned, and all the flourishing planting States 
of the South reduced to the condition which Jamaica and Hayti now oc- 
cupy, or to that which Mexico presents to the civilized world. If we will 
not consent to this by submitting to their counsels, he intimates that vio- 
lence will ultimately achieve that result, because he thinks *Hhe interest 
of the white races demands the ultimate emancipation of all men." 

I do not know whether the honorable Senator, in predicting the results 
to be reached when his party shall have achieved power, has considered 
the effect of this universal emancipation and the mode in which it is to 
take place. I do not know whether he looks to amalgamation, or to the 
extinction of the black race ; or, it may be, to the extinction of the white 
race in the southern country. Which of them he contemplates, he has 
not told us; but I hold it to be a truth as eternal as the records of history 
that no instance can be found where two races of men have inhabited in 
large relative numbers the same country, unless they were capable of 
amalgamation and fusion ; they have existed together without one or the 
other becoming the subject race, or one or the other being exterminated. 
Nor will the mture contradict the past. How has it been with your In- 
dians? When the whites came here they found this country with a dense 
population of Indians; but the Indian, too proud for subjection, has per- 
ished bdfore the onward march of civilization. The negro, whose condi- 
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tbA throtigfaotit all history, in contact with the white race, hae been one 
of subjection, has yielded to it becanse it is suitable to his more animal 
nature, and essential to his civilization, to the extent of his capacity* 
Subjection must be the condition of his race, where it exists in large re- 
lative numbers, for his own benefit as well as ours; unless you come to 
the conclusion that amalgamation is possible and desirable. Tou have 
the efiect of that in Mexico, and I suppose no Senator wishes to reduce 
the white people of this country to the condition exhibited by the mixed 
races of Mexico. 

Such a mixture of races is forbidden by the laws of nature, and at war 
with progressive civilization. I leave to the physiologists the decision of 
the question of the original unity or diversity of races ; but it is an un* 
deniable truth, though the ofispring of the white and the negro is not 
strictly hybrid, that m the mixed race produced by their union, the ca» 
pacity of reproduction is lessened, and the duration of life shortened. I 
want no better evidence of the impossibility, under the laws of nature and 
the instincts of humanity, that the union of these races can be productive 
of benefit to either. 

The honorable Senator from New York, on another occasion, during 
the present session, declared on the floor of the Senate, that under no 
circumstances could he vote to recognize the right of property in man 
I know how easy it is to raise a specious argument, founded on whatis 
called the law of nature, as to rights of property of any kind. The hon- 
orable Senator from New York may tell us that man should not hold 
property in man. It is a good subject for declamation, and naturally 
appeals to human sympathies* and human feelings. With the exception 
of where it is forced upon you by the existence of an inferior race in the 
same country, in large numbers,! hold to the same doctrine myself. But 
if you press that doctrine on the theoretical ground that man should not 
hold property in man, by the law of nature, let me ask, where does your 
authority to hold any property spring from ? I have been lately looking 
at a treatise — ^and an English treatise, too — published within a few years 
past, on the law of nations ; and the law of nations is a law of perfect ob- 
ligation as to property, which binds all nations, and I hold, does bind the 
Federal States of this Union, as regards rights of property. I there find 
the doctrine thus laid down. 

Mr. Sbward. What book is it ? 

Mr. Batard. Wildman on International Law. At page 10, speaking 
of slavery, he says : 

*< It is found existing, and» as far as appears, without animadversion, in the earliest and 
fflost authentic records of the human race; It is recognized by the codes of the most pol* 
ished races of antiquity. Under the lieht of Christianity itself, the possession of persons 
80 acquired has been, in erery ciyilized country, invested with the character of property, 
and secured as such by all the protections of the law. Solemn treaties have been framed, 
and national monopolies eagerly sought, to facilitate the commerce in this asserted prop- 
erty; and all this, with all the sanction of law, public and municipal." 

Mr. President, if a right of property, recognized in all ages, sanc- 
tioned under Christian and heathen dispensations, can be questioned now, 
when the preservation of that right involves not merely the prosperity, 
but the entire wealth, the civilization and the very existence of the Soutn- 
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^m States, has the honorable Smator from New York no fenn tbat «l 
some future day some speenlative mind may start the idea that if yon an 
to rest the right of property on the law of nature, (of which I shall 8]Kftk 
presently,) you may extend the investigation still further, and reach th^ 
conclusion that, by the law of nature, man has no right to property of auj 
kind, except while in his immediate occupation. It would be a most at* 
tructive theory for the socialist. It would be just as defensible and juit 
as specious as the view of the honorable Senator from New York as to 
the right of the white race to hold negroes as slaves. The difference in 
effect would be, that while his doctrine would simply devastate one sec- 
tion of this country, its extension to the right of property generally be* 
yond its actual occupation, would destroy civilization throughout the 
continent. Such doctrine is no novelty. La propriete c'est le voly is the 
language of the French socialist, Proudhom, and his followers have not 
been few ; not would it be difficult to find specious arguments in support of 
that delusion. 

In either case, the answer is obvious, that property is the result of 
the organization of mankind into civilized communities. It is a civil rights 
arising out of the complex relations induced by civilization ; and, unless 
it is considered desirable to retrograde to a savage state, it must be pro* 
tected without regard to visionary efforts to trace its origin to some sap- 
posed law of nature. The passion for acquisition is indelibly implanted 
in the heart of man ; and, if you deprive him of the right of acquisition 
and transmission to his children, you paralize his energies, and remoye 
the basis of progressive civilization. Tell the world that man shall bold 
property which he has acquired only whilst it is in his actuistl possession 
and use, and human progress terminates it once and forever. So, too, if 
carrying into practice the doctrines of the honorable Senator from New 
York, you can and do force upon the southern people the emancipation 
of their slaves ; the prosperity and civilization of the South will pass 
away, her social fabric be subverted, and her very name be obliterate ia 
the future annals of the country. 

Sir, what is this law of nature ? Do honorable Senators who deny 
rights of property recognized by public and municipal law and by the 
law of nations on the ground that it is contrary to the law of nature, 
mean the primary or secondary law of nature, according to the theories 
of the Roman lawyers ? They tell us that the primary law of nature 
'^consists of those instincts which are common to all animskls, such as natu- 
ral affection and the like." Of course that can afford no rule of proper* 
ty applicable to civilized communities. The secondary law of nature is 
defined as consisting of those institutions ^^which natural reason has es^ 
tablished among mankind." In its modern acceptation the law of nature 
means nothing more than natural justice and equity — the law of ethics^ 
If that be the law of nature referred to, the answer is, that the natural 
law of ethics founded on man's infirm reason, which even in the brightest 
intellect is too often perverted and clouded by disease, by the passions, 
and other causes, has been superseded by the revealed law, for the pn?* 
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po» «f ktmaa dl^ligatiioii, in all Okrisiiaii eonuDnnities. Bliidcatoae 

writes &118: 

*«Yet, Budoabtedly, the revealed law is of infinitely more authenticity than that mord 
^ 9f item which is framed by ethical writers, and denominated natural law. Because one 
is the law of nature, expressly declared so to be by God himself ; the other is only what, 
by the assistance of human reason, we imagine to be that law." 

Lookiog to the revealed law of God, if you taie the Jewish dispensa- 
tion — ^and it is beyond controversy, that under it slavery was authorized 
not only of Jews to a limited extent, but permanent slavery, chattel 
slavery of the heathen — even though you regard that dispensation as ap- 
plicable only to a peculiar people under peculiar circumstancft, it re- 
quires great confidence in human intellect to pronounce institutions formed 
under the immediate mandate of the Creator a violation of any law of 
morals or of ethics. Passing from that to the advent of our Savior, 
search through the New Testament, and though slavery was then the law of 
the civilized world, though slavery was all around Him, and His mission 
was to reform the morals as well as the religion of the world, where do 
you find His condemnation of this institution, or inhibition of the right 
of property in man, as violative of the law of morals ? Sir, it is a 
political institution founded on the progress of civilization and the natu- 
ral relations of races in this world. 

When gentlemen indulge in denunciation of negro slavery as a vio- 
lation of the law of God, and of the laws of nature, whatever respect I 
may have for them individually, I attach little weight to that opinion 
which attempts to establish a refinement of the law of morals as a rule of 
human conduct and human legislation, which is not recognized in the re- 
vealed will of the Almighty. 

Mr. President, there are other views and facts in relation to the rela- 
tive condition of the two races which exist in this country, which I had 
contemplated presenting, but I forbear, as I have already trespassed 
longer upon your patience than I intended. I trust that Kansas will be 
admitted into the Union ; I trust that even on the other side of this cham- 
ber they will weigh the fact that their great object can be effected, and 
Kansas made a non-slaveholding State by the Legislature elected under 
the present constitution. I am confident the cost in money would never 
Weigh with them, and the right of compensation for property taj^en for 
T^hat is deemed a public good should be freely acknowledged, as it was 
recognized property when the constitution was formed. They can achieve 
their object by the Legislature which has been elected in !lSansas provi- 
ding a sufficient fund to pay the owners for the value of less than three 
hundred slaves now there, and then have full authority to abolish slavery 
in Elansas by mere legislative enactment. If that be, as I believe, the real 
basis of the contest with them, and they desire the permanence of this 
Union, why should they seek to keep up an agitation which cannot sub- 
side whilst Kansas remains in a Territorial condition ? 

Sir, this Union has hitherto withstood many trials in the contests of 
sections and parties, and I would fain hope, almost against belief, that it 
may endure through many more. But Senators may rely that we cannot 
remain a united people, if the non-slaveholding States, acting up to the 
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dedaimtion of the konordble Senator from New York, pm^rf«n% eon- 
tinae agitation with a view to the emancipation of the negro slaves of th$ 
SoutL I have eonfidence, however, in the intelligence of the northern 
masses, and believe that when* they truly appreciate that the real and 
ultimate object of these incessant attacks upon the institution of slavery, 
is to place the negro on an equality with the white man, their decision 
will rebuke agitation, and preserve the Union. My confidence is increased 
b^ the fact that whenever this question of equality of races has been 
hitherto presented to the people of any northern State, except Massa- 
ehusetti, they have uniformly sustained the ascendency of their own race. 
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Son. James A. Baptd, of Matare 
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Tilt Senate tesilas^ed th« coftsidecatioii'0£ the tesoluticm ofMrjOouGLAS, rdfttfr6 > 
tQ tjbe.fej^ fcwof^bj :«lft<i< Ptb«r f^uMic i^or^^.i^ Ibie p€j?f diqgj Stales. : ., q 

Mr. BAYARD. Mr. Pj^esldent,- tke' effori w6uM be • vain/'did^^I ' 
attempt' tcy dis^ise tlie despondency I feel as to the fatnreof our coim- 
moi country. 'Th6tighTHaVe believed for'tnany ^e^tstiiat the crfefe' 
whicK' is !qo#' "iipdn n^ ^ould cfoiiie, and probably in my 'ovhi time; ye%'" 
from a devoted -^tta^htileht to the Fnioti, and'a profdiind conviction^ 
that the disntembermeiit of a greatf empire never icbhld tkte|i|l'ace Mth-' 
olit incurririg'1;hehazaMbf- extensive 'los^^ injury, I'-haCy^ -at 'att^ 

timeia endeavored sd to guatd my general 6<!)m^se, that' liO'wd'rd'h^s 
evei* feflen fitotn fey llpis in debate, and no'thdtito ha^ever'beeh fntro*' 
dticed by meintd this body, wihich wbiild have the tetidency to ih<ji*^W' 
a*td ;fo]t(tei*'the seetipnil aliehatidri betSvcfen the pe^yple df mifer^itt^^^n^^ 
tioiis df the cdunti^y; w;hich: I siippdse ' to *b6 ti^ main (ifiitise dff otir ' pr^'^ 
sent 6oridfti<m, Sna #hi<ih ■ lia^ bulminated in 'the sever^<5fe of isieveftP 
Steves fiom this Union. . i / ; , - i.r i ; . . ,t . .. . ... .i // 

I have alway»j thdiight that, in a <Jot«rnmentfon!»d6diiiu opimon'} 
and espeei^ly^^|;h'*feo ecdJ^nsive an i^r^^ d^ qurs^ hatiai^!*iurisdiM|^ 
over aU i](i£J.nyJn(Jependent pommunitieb. with 'diverse hAbife'paapnerpi} 
customs, iftiia tones pf thought^ and also with the Jabor.eystem, existiukgt 
in some of thde^'Commtonitie^ fl 
iot.of th'd ' j)ed^lfe ;ibi '' dthfer^' f( 
expression of' opinion Could al 
Government which those cbnih 
&»» of «lacE' Mid att; 1(ha4»it«' Wi 
^feh'had' or^ailized 'a comiilt 
Mif mutuf^I,' pr6tectioii'|^^^^ 
wovftn^^al wh^ji th^';t5iiQU6^ 
origimiUjfrritpeaifMi-'and hisdhi 
li^#6fifch^ped|>le.^ ''^'•'^'' 

I utter it with ^regreO^rwitli ti^'^l^&rbstflidfavi'Qtidy^ 
™t if re^ava be hid^tq the eaBtr»me>6efati&n8 of 't^^ eountoty, tlare*a- 
t^mai..fe^g)i:bjr wUdi dioxii ^th^iiia;tidiiali1t^)Md^iFtiioii^^ott M^|pvi« 



served, has so perished; that the alienation engendered, principally \rat 
not altogether, b^Ttbe'<KHij|iot>ol<^inioQr ^dsentiii^t, as to the insti- 
tution of African "slavery and its future "existence or extinction in the 
United States, has so sundered iiie* people of the extreme east and 
north, fronpr s^n^e^of the imore southem SiatQB/tfa«t t)i^ pme^tion of 
the comifion 6^dvernment naaljebolne impossible!, tod ev6n its recon- 
struction impracticable, while thattsonflict of opinion and sentiment 
remains. ; y . . ^ > 

At the commencement t)f th^lAtd session of Congress I indulged the 
hope that attachment to the Union and the imminence of the danger 
might induce a sufficient number of States to demand from Congrq» 
a Qc^miantipf dfftll the ^te^ ni^-that ia su<fti ave^nvwHoii, tl^ ^i#«, 
gUte^ ^eteted (unbifesea' as ithey ' V6uld 4iav4^ befen by JtheUistridtyto 
necessfi?ily incident to the.'exej'cise of power, and the distribution o! 
office) wbtild "have sufficient patriotism and intelligence to adjite* our 
common Government on a basis which would forever secure the integ- 
rity of the Union. The rapid progress of events, the abortive efforts 
of th^ peace' ($6mmiSBioner8, the steotional array of pftrtieft is^kA 
Houses of Congress, the fact <rf accomplished revolution, and 4lf© coffi- 
j^ete organization of anew r^)]abli9 by serep Statqs of this Ui?a^, Im- 
iQg sufficiei^t.^^aith and numb^s to constitute ja gre^t nation, ha^e 
bla^d tljat hope, and convinqed me that th^re r^mffrins now but the 
aite?native of a war of sulgugation against the secedir^States by the 
Federal Government, pr an assent to their peaceful seveirwioe and a 
reopgnitiour of their indepen46uce as a separa^ nationalitjf. The •con- 
cjt^ion my judgment has ^riyed at, is p^rhaps^ best shown by a reao- 
liUjion whiohil dr^w mwy days since, and which I in^euded to subnut 
to ^ Sex^te for it^ action, I have fprbome to d^ so, becaiise th<^ 
s;^b}^j:»inightl?e brought befppe us, as I hoped, by aai exi^utiv^ comm^- 
ni(Caf ip^, Nor fhall I Apw p^-eftewt it, as no suc]bi communication.has b^ 
reoipived, but me?§}y xea4 . it as the result^ at wh^cl^ my jt^dgpi^^t ha* 
f^fi^iyed., IJ^J^-resolutipfi ^ytrhiph I intended tp o£Eer i^ in tl^eae ^oa:d» : 

Wherew seven of the United States of America have, bV tbci action of tiie pto^« 
thm^ifuderareiifo of:r%ht| wi^Mmm from tb^ Federal Xlni0%iknd orgMmd,% 
the sme authority, f separate common gov emment^hy th^ oaipeiof ^^ the oopfedeiiitft 
States of America,^ and whethei^ ^e ri^t so claimed he apiong the reserved rights of 
tlie States Or the action l;>e revbltitiotiary in its character, the fact is indisptztabte, ftit 
tH^ ettlbrcement of the lavs of the United States within those States b^ the magrlMteQr 
b«» become^ impracticabK aod tbe only , alternative left to tiber • Ihdml Qofisnm^ '^ 
the i^'uS^ugati^n of tbesei^e^ States by war* pr ag aaa^t to their secess^a ; in4 
whereas war oi^n neither restore tliose States to the tjnion^ nor reach any beneficial ire- 
fiMk ^Mcb are ii6t attaiti^ble with mbre certainty by peaceftll >rrl^l^Snient : Tbi^- 

. Mm^e^h» tU a;mit$ivfHh0, UkiiM BtaUs, That the Fre^Qeiit» idtft i^ adfioe 
and cpnumt of * tbi^' Senate; .i^as fuU , p^er and ^uthofilf to b/ws^ tbe .dedaxatioa fw 
tlie seceding Staiea^ that they pons^tute hereafter an alien .people, and to negotiate apA 
<!i^^Ijiie a Weaty.^'tfc ^< the confederate States of AtheHdl,'* ackn6Vled|ting their tt- 
dependeiM^asa^sepaffiteriatibn; and that bilimanitt and thepdki^li^ a^'iMrvd to m 
Pedaratiim M iDdependeooo^ that tk9 oplyjtast basis «f govemmnt is ^ liitf <coiiieiit 
of the governed," alike require that the otherwise inevitable Mterna^^^ jOf^ i^^^ ^^.^f 
\*i^ba^its«ril^^and4e . .' + \ . . [ 

-ji It jiiiU /ba^observed that I diffei^.m oiie irteptct £rbm' fliftiioiiorabl^ 
^aNpW* j&oniigIUibdi«^i(]^.i:i)On(».A^) Sa ibofiflviBis l^lfot^jbf .^itoD^ 
meutB to the Constitution, tbe Union may yet be preserved in its 
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integrity. I would gladly fiiid myself in error ; butljiold th^t to, 
be now impracticable. The ameadments wijl not be made wkiJle the > 
antagonism of Bqntimeut and opimon as to African slavexy ^remains. , 
Time may remove the cause of alienation, &^d then, reunion may be 
the result; but the danger is, that, i^hile atteipapting to achieve what., 
time and change of opiniou can alone effect, fipom the many causes of; 
collision which exists, the. opportunity of a peaceful terminatiqn may. 
pass, and the. country be plunged into civil war.. Hamilton ha^ truly 
said that, when "the sword is once drawn, the passions of men observe np 
bounds of mpderation." The mild voice of reason and wisdom is un- 
heard amid the clash of arms. 

Mr. President, there is a twofold aspect to the resolution of the 
honorable Senator from Illinois. The first part calls for fac^s, and the f 
lattei: part for facts combined with opinions. X do ixot .understand the 
call for facts to be objected to. As tpthei latter part, though ordinarily 
it might be dispensed with, it seems justified by thq gravity of the 
crisis. The inaugiiral address of the President, perhaps of necessity, 
is general, and, at all events, it has been subjected to different inter- , 
pretations. By one interpre^tion, he believes it to be his duty, un- 
der the plea of enforcing the laws, to take such steps for that eaforcei ; 
ment in the seceding States as will inevitably involve war. The Sen- 
ator from Illinois, as well as many others, thinks the enforcen^eut of , 
the laws will not be attempted where found to bp impracticable by , 
the eivii power of the Government. If there be obscurity ast to the 
general course of the Bxec.utive in a matter so vital to the coujt^try, it ; 
ought to be removed ; nor can I suppose that the President desires o^ , 
would ^be willing that his countrymen should remain in doubt asi to , 
his intended general pourse of action in the present cri^is ; and, a^ I , 
read the resolution, a. general but explicit answer as to that course of 
action towards, the new republic which Jias been organized will fuUy 
answer it. . . - . 

This brings, me, Mr. President, to the cpndition of the country ; and , 
as|I 4o not, wish that my opinions shouldjbe misunderstood or perverted, 
I m]ist ask the indulgence of the Senate if my remaipks be somewhat 
elementary as to the nature apd struQture, of Government, and th^ dis- 
tmction which exists between the State and the Federal Governments,' . 

The.^t of secession has been characterized in this body, by some . 
ofits. member^. <as a qonstitutionalrigjiit, as amoug the reserved rights y 

of the States. By others, it, has been den " ^ " ^^- 

Ujuted States on the part of any of the actc 
It is not among th^ reserved rights of the I 
l^y orgaiji^ed commiuiities, by the authority 

S^ States, in whon^i the ultimate power of s^ 
^ct is the s^me, whether, revolutionary or 
from the Union, and iii suspends the oper^^tio 
^^ ^*>vernment . in the seqeding States, . Jt , j 
<>f tfte term, rebellion— the ' revolt of a nai^oip 

*®^ of the. term rebellion. V; v i ', ' 1.1/,' 

Wlat 1^ a,jfepublic.^ I^^youlopkto tihe publicists or to histoory, yqjj-^^r^ 

and that W essential ohar'acteristlds are very "undefined, V^fliQfJWvy 
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called a republic ; so was Poland ; both were oligarchies ; but in our 
AmeHcaA stoie'^' thfe terrii' r^Mc; r^s^^fyos^, irto^b^ afti^mof' 
Government, in which fedVete^iity'is' V^ist^^m the gi^^Afe btkJy of soci-*' 
ety/in the'peofde at large; and* adniiitt?dt^t^ bytheth'thi^ugh'rdf^i*'' 
s^tatiTfe^hoiWiiig'O&cte dT§6^g^plefes4^^^^ for' short' "^flxM. tei^ifiS; or' 
dtfri^^ gboi lfehavi6r/ : ^e*fe I belie v^ to h6 it^ e^sehtid bhirae^eristics. 
It may be either pnrelj^'Nkticltidr or mei^y Pedcinil; or*it maybe pitrtly 
National aiifl partly Fed^sfl. TWSfeiii^'Ooyfei-nineiits fall under the 
former denottiination ; th^y ar^ purely Ina^nal/ The oMConfedera- 
tibn was naerely Federial. The present Federal Govemm^t is partly 
national and partly Federal y F^eral in its foundation, FM^ral in tlii5 
extent of its. powers, but National in its operation. TKif^'old Cbti^- 
rdtion wte mereiiy Federal, and operated upon *c6TnhiumMtes>'and*il<)t 
upon itidividtialS: ' ' ■ • ^ ... 

But^ sir,^ll theiefbi^inb of T^^wftffieafa gb^MthtAm rest npbii 61* g^^ 
general principle which is recojgni^ed in A*aeirica, and h&^;beefi Always 
recognized^ as'tiie^gresit b^ffls, thfe enly juitt basis ctfallgoVelrnMetti^^^lie 
consent of the j^veined?'^ Oiiir fiither* so de<!ilal^ i^f in^ th^ iieclaiPtt^ 
tion of IiideJ)eiaSence, btrti thfe mode' of <50nsetit' liej^fendi' uf^d'H tie 
chiaractei* of the'govermn^t. ' 'th^-odiisciniof the'gdtfefrrifeli as ap^^ 
to the State g:overirmeflits, whiot are purely nafionSl; and to stny jMite- 
ly national gbvernment^is but a politic6.I axiom cdledcommtm^tlifr 
soeistl compiact, which assutoes that there is aii iitoplied conlif act beweeai 
eaijh individuai citizen by whtch that government is establii^ifed; ' Tlt^ 
law of thai compact is, iM thebry aiatd in practice, that 'thfe ifiH ^ 
the majority of society' shsdl be conclusive eVidince of the cbh^itt"^ 
the wh6l0 ; ^md ftirther, it has biaeai denominated -ah' itfhereiit rightt in 
flcjeiety, iaiid'iflrthfe n^jority. It is stiH btrt afi axScym. Itt^factii3e^,0ex 
exchid^d one iMtlF^tl:^ gb^v^erhed fr6n» glYnfrg: cdnfeehtc Agte didiWies' 
oi^ folitthi , Ag^iflf.%ibi1i**,tyVit'nfight^W is! tHte%-olte. 

Farther, in the bW^tef' otrtrGb^teinamieirtjthb^^^ 
©ational governments, apd a^U republican^ an interest in the sbil.'^ 
esjs^ial' for the piik^bise Of" giving conseni' ^ Na^,- sla^l,.in Wisfiit^f 
ii;W;9tates, thi? pt^ayment^'df taxes id esSehtiil for ti^^^^ 
fi€^t .0^ th« pair* of the indfvridtial, though h^ a bouna unAsr^ thi^'^bfe^ 
ibijr tJxe laws' of the go-teriimetit est^lisTied»by^hi^ih^lifed!''<^^^ 
iResid^atee t>f g^eat^r or l^ss-duraliiott is requfeite'iti all' the Sifitiels^^ 
.l»<tofj .thlnea' monthiS,'iii'SKS>mfe six^ in ^ome a y'eir; and it bn'(^ tittie'wo 
years. Yd all the individi»aLs who cijist. a» iiflia(Mlafht* of ^^^^ 
erftfti^prt; brjwre within its jttisi&idi6tioh, aril cibsidered by th*'fbro6 of tW, 
.4pci«^ aff QQiMfeiiting lio the gbHrerttotot an^bbb^ Itt*; 

^t^epf I^epjifiyivtoia; ^nd iissi^veral othigris <5f thfeiibh'-slavehbldiiig' 
,StjM;e», I beH^ve^ ra^e. exxiludied many* of th^' Icoiimii'teSty,* thtyi^ttot 
slav^es, Aoin giviftg .^th^eir^ttniiiL^cbiii^nt^ their bbiis&lfis^fimme^ 
arid tSey arie boiicd Iff the'l&w^i^^ No n6gh6tB.ii^dt^mM^ 
Penfasylyania; IM^ i'n othe)c"of^ tM iioii-slalr^6ltofe'S«;atfe^W stfi^ 
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It is very evident, Mr. President, that revolution in a gf)y€«»pL9J^t 
founded upon such a basis could rarely, if ever, occur; because the 
ma^or^i^, having it ia ,their ppwer to "bri|ig jnto accord Kith ttrj^if 
.opdniondithe k^^lative authority, could .alwarysrcba^ffe tHe form .^f 
goverhment at: ifiil, without revolutionary 'action; ana I und»t8taBa 
ri^voliition" to meto a change of governineiit against the >iH of • the 
existing .government. . The 'w^ord revolution is sometimes applied tp 
aay radical cha^geiof a go ver^iment, whether with or without the.wiU 
of the ultimate power of sovereignty ; ^ but, in the oardinary aeeeptation 
of the term, we mean, by revolution, a change against 1;he consent of 
ttie existing, government: The po^er '6f change, the right of change, 
ieq^istSfi?^ idl;:^Qverp^^nt^,.i^p , matter. w|ia,t, may be their form, and is 
Tested o£ nec^essity* wheie therultim^e power laf sovereignty exists; in 
Eussia, in an' autocrat:" No one doubts thaft the Emperor of Russia 
.^>i4d Qh^Ug^^thefprpoLofaDV^r^^in^ fc BjU^anddtai? in 

^$e;KiBg^.Iior4B,.^knid Comm the ]^ing, 

XiO]*dfi^, and .Q(^gi^Nas, witWit ^ volution,; c^\dd cjb^a^ge tha .form of 
giQy:€|rpimen^iandn^ake,Engla4adja desired? It 

•wpiild.req^irQjfche con^nt of the Qjrpwnypf the Lords,; and pf tih9 Gcwfi^- 
::eapns ;, ,but whei). so ,ao€^^^iiehed,'the[re. wouid be; n(>.ro7olutipn,.in the 
.pxo{>er s^^Cipf rjsvplutiqn^tj E^^g.effcjc^pd, by l^he vill .<3if the existing 
£Qyernment,.the idea of forc<p a^d resistance is precluded, and. the clmknge 
of governmwt woi^d b©, legi^ , 
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subjects of legislation. I read from the thirty-ninth number of the 
•^I%deralist: ■ . . ; , . 

" But if the Government l?e national, with regard to the operation of its powers, it 
. changes its aspect Sisain when we contemplate it in relation to the etcUnt of its 
pow^ts: The id^ or a trntional Goiremment i»vdlves in it not only an aothocity^ 
orei thel mdividiiBl citizeiM, but aa indefinite saprenacf over all persons and things, 
so far as they are objects of lawful government. Amon^ a people consolidated into 
^0|ne nation^ this supremacy is completely vested in the national Legislature, Among 
^communities united for particular purposes, it is vested partly in the general, and 
parly in the municipal Legislatures. In the former case, all local authorities are 
aabordmate to the supreme, and may be aontrolled, directed, or abolished by it at 
pleasure- In the latter, the lo^l or municipal authorities form distinct and inde- 
pendent portions of the supremacy, no more subject, within their respective spheres, 
to the general authority, than the general authority is stibject to them within its oWn 
sphere. In this relatioii, then, the proposed government cannot be deemed a nathmti 
one I sinee its jurisdiction detends to certain enumerated objeeis only, and kavas to 
•the aef eml l^tates a rmdMory:, omd inpiaiMh 99mreiffntp oyer all oilier objects* . . , . 

* I think, if the President of the United States had read this pasaai 
he would have been able to understand the distinction between tl 
relations'of a county to a State and the relations of a State to the Fed- 
eral Gbveitottent, Thefe exilsts; then, this broad distinctidn between 
the Federal and the State governments; the State governments exist 

^ by th^ consent of the governed, under the law of <£e social compact; 

r but the Federal Goverhmefnt exists, not as th^ result of the implied 

' Compact 'whitsh arises undei* that law, but by the eocpns^ compact of the 
several States which were independent sovereignties at the time they 
created it. That compact specifies the extent of the powers delegated 
to the c6mmon government, and withoiit the compact 'it could have 
had no existence. Sir, whence came, or on What do We base, the power 
Of the Federal Government to mak;e or administ^ any* laws ? Has it 
any other basis ihan the consent given by the people of each Stiite sev- 
erally, by the adoption of the Constitution framied by lihe represetita- 
tives of States, and submitted to the pec^l^ of each State for their sev- 
eral acceptance? Did unanimiity in the State of Pennsylvania bring 
the State of Georgia within the operation of the Federal Constitution? 
Certainly not. Did the vote <>f the people of Virginiia, or of any other 
State, or could it; bring the State of Massachusetts within the opera- 

^tion of the Federal Constitution ? The consfent of tihe gov^ned, the 
consent of the commimity expressed under the social compact in the 
State (which is the basis of its gove Ament) forming, by eipress com- 
pact with the people of other States, a common government iok all, 

= with special delegated powers, is the basis of the wneral Government 
of this Union. It has no other 'basis to rest upon. 

Theii, sir, what is the rule as to compacts of this kind ? That they 

•cannot be changed without the Consent of all the parties to the com- 
pact. It matters not whether the compact is a treaty or creates a 

'GoVettifigfent ; the law of the compacts of sovereignties is, that nio change 
can bfe mkdit iii its terms except by the cdtraent of ^, unless it isother- 
wi^'proVidedih the instruiiient A quotation from Mt. Madison on 

•*hat;Hpoinfe/yhichI formerly m^de, I will' refer to again. H will be 

' fcmtiff in Vta^me 5, p. 206 of Bteibt's D 

'*, If wia consider tbe Federal Union as ftnaiogoua^ not to tbe social campacts among 
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individttal men, but to the conrentions among individual .States, what is the doctrine 
, femiUing from thes^ Qonrentiops ? Qlearly, acoordi^ ^o the ei;|)Oiitoi« of the law of 
nations, that a brekch of anjr ohe article, by any one party, leaves all the other parties 
at liberty to consider the #ho|e convention as dissolved, unless they ch<]iose rather to 
txmipd the delkKjaent partyto refwir the bnadL^* i m I 

I shall have occasion to refer to t^is hereafter. The ConstituiiOa 
contatins no provision whioli authorizes a State by its own act to sepa- 
rate from the otKer States', and withdraw froth the Union. Had there 
been no provision as to amendments to the Federal Constitution, Hi^ithin 
the rule which governs the compacts of sovereignties, it would have 
been unalterable in any one particular; and it can only be altered in 
the mode which it 'provides. Neither a majority of the people of the 
United States- can alter the Constitution on the basis on which it rests, 
nor a majority of the States ; nor is the power expressly e'iven to any 
. State to withdraw at will from the C6nfederation, and estaolish herself 
as a separate nation. I hold, therefore, that the act of Secession is a 
breach of the compact on the part of the seceding States ; and that, 
being a breach of compact and against the will of the Federal Govern- 
ment, it is of necessity an act of revolution. But, Mr. President, it is 
a revolutioh mdugurated by a people in. their collective capacity-^a 
revolution and breach of the compact which, if groundless in morals 
and reason, gives just cause of war, but leaves no other remedy. You 
may quell insurrection,' you may put down domestic violence by the 
, operation of the law, but you cannot meet the coUebtive action of the 
people in any other mode than by war or by peaceable negotiation ; 
and that statesman will find that he makes a terrible mistake who Is 
unable to distinguish between the collective action of a people and a. 
temporary insurrection of factious individuals. Lord North made it, 
and he lost, tinder, the plea of executing the laws, the brightest jewels 
of iih^. British crown. Concessioii might have led to a very (Jiffereht 
termination. , 

The same power of war which exists in the present Oovemment of 
the United States, as against any seceding State,' 'which, by the action 
of ;its; people,, withdra-vys froDgi the Union, * existed in. the old Confedera- 
tion; not expressed,, but resiilting from the character of the contract. 
It cannot be questioned that a requisition by Congress oh a State, lin- 
complied with, either by evasion or absolute denial, (and the case fr'e- 
qugitly pccurred,) would have jpstified coercion by arms against the 
delmquent State under the law of the poimpact which united us in th&t 
Confed!eration. f hat yas a iQovei*ninent as -vvellas t^ife present Gov- 
ernment ; that Was ^ Union as well as tHe present Unioii. The differenbe 
between the two forms of government I will consider Irereaftet^ ' 

Our ancestors were, however, too wi^e to att 
exercise of poVrer ; and we may now well foll6 
this poiwer, Mr. Presideiit, which exists in all 
pendent cothmunities^ no matter what form the c< 
inay assume, of compelling ^he delinquent coini 
of arms, tb repair a breach of compact/ has be€ 
cally 'Useless; and, wheli exercised, has generall 
tion of^ the confederate 'Government. . , Yoii 'mi 
keep the States united — ^to restore the Union ; 1 
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^ 'futile, . Coixcilxatipn aji^" ebixceis^^ m^y. te^xte iis ;, Viai rieyer j . TJ^e 
(.power may l]^.e;xerpis(3.d.3foriixe pu^po9«.i)f pWshswipili andvenge^oe. 
it may be exercised if you pt^poecf %6 conquer t^heisacediag Stalled and 
^ reduee thenaMoiu iuto, a consolidated nation ; , "hivij;, if your inteijitioja be 
to maint^n tli^* Goyernment.wliicli your aT^oestor^ foiinged— ttat is,,a 
. .qqmmop Grpyerninent ov^r aep^^ ih4epe^dent oommunities--war V 
j'jCWJieyer effect sijLcb ai^^inteii^^ , ,,, , > 

' ' 3vit, sir, I belieye it lias been said; eyon, bere, certaiply elsewliere, 
tbat tbe. States, never were independeint, tbat, tbe States never, .were 
pot iiow sovereign States^ l^tie only argument I 
support pf ibis positi9ijL isi tbat tbe, language of tie 
; , tbe peoplf of tbe tJnited StatQip/' '/iii order to form 

•■ on// &c,f "do ordain and establisb, tbis Constitut^n 

ates of America,," necessafily excliides tbe id^a.of 
people of ^^cb State, .As I read., tbe Ck)n8titi3iic»i, 
' \ le people of tbe United States/ ^ mean nothing more 

^ 3veral pec^plq ^ of tl^e States, jber^by united." the 

" r eipjsted as .a single cpmniuiiity; inlrbicb tae socj^ 

^ I tbe naajpyity of tbe wnole to pind tbe minority^ at 

^. .If it b?id b^en custpniiary/in tboae days,' whichjit 

^d it is bardly. sp.np]if^ to use tbe' word pepplq^p 
] . singular number^ ; I presume tba»t tbe words used in 

. ,tbe,.Cpnstitution would bav,e! been "We, the pepples pf ihe pnip^ 
I States ;" for as sucb tbey certainly existe^. Tbo^n united, ag against 
^,(^reat Britaip and with reference to tbe extprnal world, as pne. naljij)^ ; 
'asanxong, themselves, tbey existed, at all tiines^as, several people j|ijd 
I several' oomifiunities. From their, foundation. 'as colpniep^ they .^<^re 
j4iide|)enderLt of.eacb other las separate communities ; tbeif. ijj^^riejra 
' 'were (different ; tlieir powers were iifferent ; the people of .eaqb col9J|iy 
•^ were,s^-gpyei;j;iing,people,^; no cplony b^d any. pontrql pr power ovisr 
l^tbejws oj;tb|e,foi^;n;Qf :goveronaent of janv other co![pbyb^^ ^V^J 
aeelareci their independence. In ipy Qwn little St,ate^^ which Tyas %ld 
■'under' the proprietaffy goyeiwnant of iPenn, tjidugb/ J^'er^ 'lief .*had'^■ 
",(J;aired,.alsp the prppn^tary'governnaent of, Penpsylyaxiia,^,and/.t)y 
.i^e^jis pf hi9, inflii;iencp^ and exertiops^ persuadqd the people of "tie 
.three ilp-yy-er' coiinfies^" as tb^eyw^'e.tbep <?alle(^, "of ISewcasiJe^.K^^ 
|j qi^di.Suss^^jltq.n^i^^ ma com^^ou Jjegi^l^^ 
^'^ylyaAia, i^ tb^ yeaj:'!lj$^^ ox X684 vet;'ti^jat iw 
^ teen year^, • pn^. , tl;i,e ) people , ^eyerecf in! 1700^ ^u^b was " ^tbeir dej^iroor 

i. separate iiegpstatuj;^' jtjli^ 
time dpM^p tp the cp^m^jjpeni^pt^* 
jte^istio, pt t^e. people wbo85attte4,¥i® 
. jibat tbe seyerial 'ooloi^^^ ^tihe^t^^ 
\G, did wt e^t aa cpmnfj^^^ p^pa- 
eaqjl;i otheri,jt'ii9i:j.gl;L t^ey'owed.a.com- 
jreajij B^ijiam,: Vmcb Vas diss61yea,as 
6i jat tb^t .'twe^. , T|pt;by'tb?..pebtea- 
(.'bift.^ pi^n\i^gatio of their act to 
/p^; July 2^. 1776,; tbey: aevWtieir 
try, and became independent States. 
The act was uncjuestionably an act of revolution ; but did they declare 
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th&ixisdjife^ ita be one Bation, ssoi, 4»» orie baiion^ fr^d firom their ;al' 
legiance to the British GtoVmJ On the -Sd oS July^. 1776j| eo^igrfcjsB 

c pAs^ed thi?. yesoji^tion : j ^ 

<^iei^^«ii;> Tbar th^ <i«iied ^otoni^ ttfe, atii bf riirht dtigiicito be, free Mid 
independent States ; that ttiejr are aht^^redt^<OBdl l^ftttt^be^ to-^he British Qf6i(ni, 
and (hat ^li^1pK}Utical cooDectjon between theni and the, State of Great Britain is, 
and ouight 16 be; totally dissolved.'^ 

Erona the. passage of that. TPe^olution the ind,epeudepce| and soy^or- 

^ai^ty of , thup State gover^ime^tt^ commeoped, Th^y became jfree and 

ipadepen^ent States ,by force of jtaa^i d^claraifio^ru Fraupe subsequently, 

. and Great Britain ultimE^tely, acl^no^le^ged ittia^ independence. But 

' it;wa3 not $he acknowJ,edgment o[£ Great; ^ritajn th^t made them inde- 

. pend€>nt. . When tjvat. acknowledgnient w^ made, the war ceased ; but 

, the independence. of the States.relates back to the time when they dis- 

;»oivect their political ppnnectipn with the British Grown, Beca.i^se t^re 

,d|3cilaration "lyas. nxa^e by . thenar imi^tje^y, is i^he inference just or rational 

that ,th^y (ine^n^, to fuse theoaaspli;^ into qi^g consolidated nation, in the 

face of their own language, that " these united colonies are, and of 

;^!r%ht oti^ht tp b^ftefe akd Inde^eiidfent Btkt^^^ not a free and^'inde- 

'pen4enti.natipn... Atjbhe tinpi^ thi^i re^olujjbn was passed, and at {Jie 

. time when the DeelaraitLanof Ind^pendenoe, announcding their deoisii^n 

to the world and assigning the'reasontffor tWeir reroltttionary aetiawi, 

/was a(iopted> the seyeral colpnics which- thus beca^ne States, . though 

. 'Igniting in thjQir^tiQn, were bound by no league or compact; and their 

..^entire action wasf the yoluntaryi but not obligatory, union of [separate 

.and in4epeBdent: States, each as sovereign, -^having an . ejjual VQice, 

tJ^OT^gh. in wealthy population, andppwer^ .Sbere was great disparity.- 

, Pu.tj^.sir, the Dpi^aratiion of Ind^ipendenc^ itself defines .the, pglitiical 
status oi the sev^al States, and is'perfe<?tly consonant with the resoju- 
,tion. It declares:; . - j; .. • 

*'Tbatthe^ Ui^ite<i St&tes at-e/ai^d of tighi 0it^ tdbe^fiee knd ind^epiMidkit 
:6lat^9 $ )h.at Ih^. am : abs<ilirc;d> ifrow ali ' flH^fiaAie; to the Pritish Crqw% and. tj^at 
. , m\\ 9pl^?alt^'^?!^<^i^i 6£;^t«e9n tbeip »ni .%h^ State, of G^reat Britaiii > is and otigh t 
10 be tofally dissolve^ ; i^nd. that^ as free and independent States, they have |uU 
|K)w(?r to levy ti^kf, Conclude p^ace,' cbStrict aljmricfes, establisJh conitiierce, and -to 
d6'a)I otfaeracts and thiil^swbieh'.indi^pit^todeiit Stated :tf^^ 

Tliislanf 

action was 

indepfpde^^ 
?§arUy'inci( 

^danger unil 

r<^preseiitat; 
,jtHe sinalt^ 

* 1^6nnsyl vat 
the Congrei 

' ^IfeppLW^MIi 
of the"Dbcl 
i-'deaat'StalfeB. j:; :';) .•...■:.: ;,-•.. ) •.■■' '■:••• •<:;:• . ■':.. ;"•; 

• rorthai-, sir : the -f ^ilt^icies of Oonfederatito '^ adobted. in 1773/ ^s 
tU firsl'foinoaliagBeeiiMrBit^^wiffidi^^^^^ 
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the States in relation to their union and the establishment of a common 
- Government. I'he deoond of those articles removes all question as to 
the ind^spendienee and sovereignty of eaoh State : 

" Art. 2. Each State retains its sovereignty, freecl6m, add independetiee, and 
«rery power, jnnflidictioii^ and iri^htt.whieh ia not by this Gonfedcratioa ex|(ressly 
.. detegatfed to Ibe United S(ai»6 ift Gcmgreas assembled." 

Language could not be stronger to show the condition of the States 

when they formed the Confederacy, that they were independent States, 

■ that they had sovereignty, and that they retaiTted all their 'rights as 

' distinct, independent, political communities, except those 'which Were 

• ezpressly delegated to the common Government created "by the 

Articles. Can the word.*^' retaiin " be applicable to anything btit e:2tist- 

ing rights? 'They retain all the rights of sovereignty not delegated 

expresslyto the bommott Government by these Articles of Oonfedera- 

tibn. In the same insttument, and in a more formal manner than in 

the present C6tii^itution, they pledged the faith of their respec^iive 

constituents that the Union so formed should be perpetual, and should 

riot be altered without the consent of all the States^ in these words : 

'^And we do further soleninly pligM and enga^ the faith of our respective con- 
stituents, that they shall abide by the determinatioDs of the iTnited States in Con- 
gress assembied, on all questions which by the said Confederation are submitted to 
them. And that the Articles thereof shall be iii?ioiably obseiVed by the States we 
lespectiTely represent,, and that the Union shall be pettpetuaLJ^ 

In the formation of the ^Federal Constitution, evety State voted as a 
State by its delegates; and when it was ratified^ the people of eaxih 
State decided to adopt it as apart of their own goverriment, a;rid incor- 
porated it with their State constitution by the vote of the people of 
the State 9;lone. The States of Rhode Island and iSTorth Carolina did 
itbt adopt the Constitution for nearly Irwo years after it became obliga- 
tory on the othei- States, and the Federal Oovernmeiit was otgariifeed 
under it. "What was their condition during that time> if not indepen- 
dent States? Ehode Is^nd was, not represented in the convention 
Which formed' the Federal'Gonstitutionj and, in point of' fact, the form- 
ation of that Cdnstittltloil by tweilve Stated was a pMiH breach of the 
.. Artictes pf Confederation, T?yhic]^ w^^® only to be (^hanged, by; the 
unanimous consent of aIL . The^e^seiasity of the caeejcequirM ftolnange, 
►n did not hesitate, to make it; and their actiQA.was 
subsequent ratii^cation by the p^eople bf the respect- 

i article pf the Constitution of the tf nited Stiates is 
liiis question. If the Constitution had been the act 
ill. of the people of the United States as one nation, 
3 pf the United States," meant ^he aggiregate people, 
•tiple would not have been inserted/ The seventh 

iat:7- 

pfijtbeeoHTentipnBOif. nine States shall bcj.sttffici^nt for the 
(Constitution betweien the States so rsitijfyii:^ the same*^' 

When nine States ratified the Constitution, it became thie comnion 

Government of those States) even ' if four others refused to • ratify it. 

' On the adoption by ^nine Sitated,i the ctew <3H3qr«nuaent'miuat hftve been 
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organized without the rest of the States, ai in fact occurred as to North 
darolina lUldRhod^ Island. * 

HdW; then, can it be rationally contended Ihat the States are not 
sovereign States, were not independent States, when they adopted the 
Odnstitntion ; aind are not still iMependent Statei», except to the extent 
to which they have yielded, delegated, or ceded-^I care not which 
term is employed — ^a portion of their sovereignty to. a common Gov- 
erninent for the mutual protection and benefit of tl^ people of eaeb 
and tM f But, sir^ it has been said that a State cannot secede, because, 
by the limguage of the Oonstitution, the Union is to b^ perpetual. It 
was Sb intendra; but; as I haVe shown you, the same language occurs 
in a more solemn form^-^-^ it is the expreds pledge of the pligWted 
&lth of the constituent by the representative — at the conclusion of the 
do cument, in'tbe old Articles of Confederation. It i^ utterly unavaH- 
aUe for tiie purpose of any interpretation cf the structure and charae- 
ter o£ the Gtevermenent, It is the common language of every treaty. 
It is but vain to tell us that any creation of human intellect ^hall be 
pei^tual. In the vast ocean of past time 'Hhe graves of empires 
heave but as -some passing waves." In fttrther illustration, let me teffer 
to the bpinions of thfe statesmen of that day. ^v 

I read again fixHn No. 89 of the F^^alist, written by Mr. Madii^n: 

'' That it will be a Federal and not a national act " — 

Speaking of the foundation of the Constitution-^ 

** aa these tehns are understoiod by the objectors, the act of the people, as forming so 
tiutny iadepBBileat States, not as forming oii« aggregate nation, is obvidds from this 
siogle consideration : thtCt it is tp result neither from tde decision of a maiofUy of the 
people of the pnion nor from that of a majority of the States. It must result from 
the vnaniTMUs assent of the several States that are parties to it; difierin^ no otherwise 
from their ordinary assent than in its being expre^ed; not by the legislatiTe author- 
ity, but by that of the people themselves. Were the people regarded in this transac- 
tion as firming one nation, the wiU oi the migority of the whole i»eopie of the 
United Sts^tes would bind the minority, in the same manner as the minority m ea<^h 
'State must bind rhe minority j and ine will of the majority must be determined e^her 
by a «omparison of the individual votes or by considering the will of a maiority of 
tne States' as evidelioe of the will of a ndakirtty 6f the people of theUnitM States. 
Pleither of these rules has been adopted. Kach State, in ratifyiiiff the CoostitutioUy 
ia considered as a $oner$ign body, inaependent of all others, and only to be bound by 
its own voluntary act. In this relation^ then, the new Constitution will, if established, 
'^h^tL Fhderal, and not a naUofwl Constitution.'* ' 

But there is also in the same book the language of another very able 
commentator— Mr, Hamilton— to which I have lost the exact, refer- 
ence ; but I have a literal copy of the language in vhich he asserts tibie 
pripciple of State sovereignty. Mr» Hamilton writes : 

^I repeat here, what,! have observed in substance in another place, that aU obser- 

TatioDiB founded upon the danger of usnrpaMon ought to be referred to the oonlpo^i' 

tion and structure of the Qovernmeat) and not to ith^ nature and extent of ita 

; jMwers. The State ffovemmeniSj by their original coMtitutions^ were invested with com^t9 

€&9ereiMyP ■- .:...,•■/ 

Mr, President, X^ can scarcely realisse (though I have taken some 

. labor to refute the idea) that it can, be seriously urged that the States 

of this Union were not independent and sovereign States when they 

formed their origixial Confederacy ; that they did not^ as indepei)Ldent 
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and sovereign States, adopt, by the several^flWJlaOiilofiitjIieMf poc^jle^ i^ 
'Mea«t.,F^dferal;lOo»i«tittitiQD.^;iaad/^ tbeydid xwrt.rftswvft/jtotlie 

Stajie^rwd: t)ae :p^ojpie 0ie»Qof, \9M j^]its ivrhieji' wejje ^j^pt ^ed t^^Ahe 
toowunottr (JovercLBjt^Ht bj^th^ Cpi^^lteUiioi^t wlwVthegfijadi^^ ]i%% 
(BWr, if tb^ Stateip w^0,«avfflreigar,origaiaUy, wbat.Qbange Ufai^' DM^e.iji 
. ^beir. relations ^y tbe lermatipn of tbeprei^eBt .CfOostit»uti^)a 7 Tb^M 

wskd ^be moat.iiapprtaiMi-cbatigei wafi the i power to itox for tbe;iwpiQi0 

-of itS'Siapport, whicb.waa giyeu tQ; thft: General !&Q(Ve?mwut, at^[d j^Ji^i 
^l^ra^ the grea^. defect, of the: old- QonS^mition* I CongreeS) Htfder^tit 

Confederation,! waaobliged.to depeiid *»paAirefi[\rieitiQ$»on tb0<St«tQg, 
: wbieb were not eom(>Ura. with. . Jt i9ira$ ne^esaAry^ fo]:.tbe e^igt(^fMf 
-aicon^mpn GovernmWtr tba^ it sbould have tbet ^rigbt to> QQUWten^ 
.?jiuesjfor its pwnisapppirt^, /Tbenaxt sadiaaV<5hAiii^ yn^^tbi* tift^Uws 
^^fij^d opferatet upon tine lindividnajl icita^^^n,. instead of oferjatiii® ^m 
. >be citiajei^ throwh tiw- potion* ^ the States TP'thajkextent ^^ alt«%- 
',tioii made the. General Goveirnnient a natio^^l GoiPie^JUwenfc Thk 
>Ql(^ngQ in.the\Qpera;kion of tbejlawson.indiyidu^s .instelkd pf,j«fm3W- 
i^itiiesjwas intended tp ^t;!^agth/9n and give stability .to ^he 'I7|Li9f^.bjr 

substituting for the coerQioi^iO£.ar|ns--n-wbieh.eidst0dmtbef,CQ»&^ 
: ua^oy aa/ against tberifitate, b^t, was.practiisaUy a, naelees _poiifeiH:the 

coercion of the magistracy^upon the individual. No more 'w;a^ i^i|e|^ded; 

and the power it confers is quite sufficient for any t'ederal (jovemment 

existing over indwettd«it.eomiimnities,v^andHfoubded'U^n.K!>^ 

But; jfcbe cpercion^ff a.St^e.j^ its-c^oll^ <Wij>o^ly„e»v^P(,by tliiWftg- 
-iisitrAoy,^ which ttiey. inserted in the jGonstitution .when iti wasrtetrigipali^ 

iwiopted, was stoioken out tverV* soon afteirwards .by amtlQ^mjent. The 
' ri^ht is'givieii. 'inihe 'original Constitution npt| pnly to -de^idfe^, sifjifc 
;J)etv^ceen' States in the ,Siup:^(ainA. "Court, but tbe i^iglit i;S,^v^!tb.^tfe 
.<)£ one State, and to aUeStis^ tots^ a State liu its* sovereign iscapaoky^iii 
•♦4he Suppe5ne Court of the Ubaited States. State dovereignty wt)uld'*nOt 
'toleS'^te 'thiS; aid it wad ^btogated % ame^dm^nt^ before :'fli0;3W 
] 1800 ; ,V?'hi<?h sbows tbe. ip^t^^t q^f tbe |}:^iners of .tt^, Constitij^tion, ,tlfit 

tiu)agb Gper^pn . by.the iniigistWy^ indi^iduab^iaEi-liKe 

. (States folr>the porpose of cixeeuting the lan^s of the* Federal Gbvernttie^t 
'^ was intended, they did not nxeaii to provide against the ,cbll9ctiye 
' action of ' k State, or* to aUthdriize evpn coercion, by t)i€) , ,fliajg4§ti5§t<^^ft^ 

against a State in its coUecljive capacity. The clause as it <xngff!^7 
'.ritbod, 8ipp'd>ih^g'the Supreme Court a dommon.airbiter, wais mlmen 

<mt; ^cept in the^laer© ease ^f dipptrtes bet^it^n Staities ;; iand^th!tfSknie 
^ pbwier e^istted in' tfn^-dld CoiifederaJ4on ; the bnl^ differenoe bi^ing'ttit 

the tribunal to wMch^the'dispntes^bf the' &;ates''ii^th each 'dthS^'Ti^^ 
> «efeited^ iu:xder the ><Qld i^Aj^tkiles. of, iGoi^fedei^tion, j wm fioikgite^ ii»^elf, 




authorized by the Federa^ Constitution as it now exists. . , , 

•■ The inffer^nce seems' irr^^isffble.^ If the power; w&s^w^gitel^-W^^ 

' ji3 first inserted in thA^€kHistitutiipn,,gaveJ liheteeiah^oi'^f^ii.l^'i^e 

'' mjiglstifacy as ' ligaiinsfr a State, bit What . princjtele '^ri! it be (l^o^tend^ 

that thfe StidefratGonstitiitAon givestheright bf ^ei*ttbii. By arms against 

a State, while the Stater remains in the Union ? If the btate, by seoes- 
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gion, becomes alien, you tave tlie same right of "war or peace with her 
thiatfytm^haw-vrtthf any bthetr alien peopte; ' bte^whild jowwoaigniMi 
h^p'OfffalitKcttiflterbf tW Unioa; coenrton' by^aifmg, <>f'by'1iie 'magisj' 
tm^,'^&imt-'ikeS93ij^m itsicolteotwe fcapacltyf was nether givetiv 
nbfltitieniied'^ to 'be 'given, by the Bede»al.€wMrtittrtioa. • The attempt: 
to^^VB the pow^ in- both siMpee vrvm maide' in t^e< CbnvoiitibB, aivd: 
eftj^esfe*^ irot€di derwti; bottoas to'coewjion by?«ufcig:'iiDd fcodrtednfbyi 
theajagLstrao^v*. : It was ^TmondireoUy'^y wi© clafuse wImioIi Ifaarsi 
m^tic medy whieh* gdy^ jurisdiottonttoithd'Supt^nte Goxrt 'iiusuitiy'byr 
ii^ftvt^als^ against a'State; but t^tf'waS'tieni(a:e»''otitwitJ4infai^^fi^ 
y^kfB vi^f* itft' adaption, by am^ndalWlt;i 'Theright^ of sec^rnkm 'oIl 
t^^ with or 'T^^ithdtit c^use^ wa«< not f^ima, beoabse the ins^irtioa oP 
8«6h a cl&nse in* the, Federal ©onstituti©n'^ould)btu* hare been in iwvi>*. 
t^iDta: tb' diggblution. 'It wa«^ left unprovidi** for^ «» one ^iboBe' 
e3t?ig^0S^» in hufflan ' alfeits against whidii tio« ^dvefttasoent and! fno 
htim«ttifiw;ifeSght''^tdd prwide-. - ^ ' : : . : 

- Si^; ^cdeh^ion' \>y t^d inis^ii^racy of theitidiTiduai^eitiflen, gaivte rail tfaei 
stJM^' amd' sanction t6 the ]mr^ otfnhd Federal G-orerniDflnt whMii^ 
^^ Tbqiii^^ ; but it hag i(0 s^pli«^tion tw tiie eolk^^tvire aetion of i theu 
ffeoplcl'Ifr'aiiy'Sitate in thttbr politio^l ci^acity. Where^a SMb^ bjr the; 
afetion* dfhel- people d^lares hierdelf outof the Uftioti, (h% iaordinaiy' 
language, ^se^es, the nae^ssairy effect is ihat th^ inagisln^iey iit gon»ty 
there is no Federal officer to ctory into exeeulion thei lawfr by m^anfli 
of the elvil f6^^v, att*^f^tcburse the i»ir» mhmt^'e&um ^ operate. ''It 
is tKe l*esuilt bt teroluti^Mary aet&on, I aduiity bbciEatse against t&e wili^ 
(tf thie existing common QorerntoeAtjbiit' It isiihe action of atfindel-*? 
pOTdeht eomtanmty in thei^ ^loliectiye capacity, and hai^ {»eciseiy"/the> 
mm ^fifect ujp^ the' telaldve cbndltito of tii^ people of /that Statet aBA> 
the ite^ of ttie' Urik)n, thtftt the abr<^«^ of a treafry :^iw»ldhav6t 
bet\^e^' iidefj^eiident nati6ns* The treily in- mash case is at an end ;f 
hilt if' aibi^ated without Sufficient (ickuse^ the a»nulitteBiJ gitesjustt 
o*U9ie of ' Wstr. The Udion, ho^irever^ ste^s^'the<ffed0ral"8overtiiienti 
remain^ t^ ioW. the'oth^States, in its^entinsl^, aovd withitblaws^maadits; 
Cbftstitutioh, as'itBto6ii'b*foi?e; but secession hae abrogated thecoer- 
cioA df the ttiagistracyjr wifhin the Statiss ihat have withdrawn by thia^ 
action 6f -the J^plethereiofi^ I« not titis^ctioa..the oonsenti <irf « the) 
ffWrti^? ttia revoltttioiiary ^ but ^1, a*fliioi had by the o6nsent i^ 
Ae goveM6d. Who ttdoptecJ^he OonstitutKra ? Th»*^eopleo£ Gheor^ 
gisk, by the* vote^ttf her bvm^peopleiilowe; i If 'they! decide to. withdiJaw 
fifbiiiith^^Uiiion by thea^of Ibi^ dc^^ people-**4iot.af tlaie Legislalmfe> 
•*^-<M ^^t'priiK)iple> cokbidient ^^it^ t^ Dedlaratibii of IndepbndtefMV 
ca)fl'ft-f^fd^^atba;tthii^iM(b&' people ^cto thanger thraT'CbnuBonfasi 
Wl^' i^ their 8>flate ^bf&A^ ezi^pt on the gtomid thatnkdeh diangier 
ifiti h^hcSi of *he obmpaot whlfeh they iteade ^with the iiQople;o£ o^err 
Sma^hj ^dbptiiig' the Pfede*^! Odwigtittitioif f if secesfifien be^ thim,^ sk 
I'bdileite; ^'bi-eiath 6f tei(3taipa6t;fy%t^i^ jilgtifiedbysilffioieiUir 

(feiusisj if 'tesiilffitg fronm^price, WithwxitfgTavectoseof diowntent^^o^^ 
aettele fef Iks^cuHty, it'^<res^j«st rig^Wtof-wkr;! but itdp^motftnecdsia^'.- 
riiy toiw*, Itoiti therightbf w.fit» thatwar sho^^ foiiow. Warift a 
dttestiOBi bf rhothk iafadpdwer c<rtibi»ed, amdalwayftimuBt bew i .; 
'Thttb^i!^^ow^t itk this oocuslnry irito nwer intended toibeua^pm 
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mary poivier m Ui6 e^oeotLtio&^of the laws. It may be called in aid^ 
uader the mandate of the magistrate^ as sisibaidiaary to tb^ dyil power. 
Bj the express terms of the Coiistiti:^lion, jou maj, at tbe request, of a 
State^wse the mflitary power in oas^ of domestic violenee'; you may 
ribpress insurrection in the same mode:; but this Goverament udrer waa 
intonded to beeerraedion by means of the militaiy, as aisubi^ilteand 
primary povter in place (rf the civil, power— the action of the ^magis- 
trafey ; and yet i^ other mode jemams in which- the laws,- oan be ea- 
foreed in title seeediikg States than- hy the military power, if tbeir ^^: 
flDorcement is inmsted on. All laws requijre some sanetion, or Aey iuf# 
fatitek There is but the saa^ion of, the magistracy or thefSai»tioii(rf 
arms* Under the old Confederacy they had to depend entirely v^mu 
thesaaii^on of arms, bfot neyer attempted its exercise, relying rsotoiy, 
ontithe good faith of :tiid. States. The change nuide in construa^OgtW^ 
present Government was by giving the p.owei5 of cOereaoii by theip^gMh 
traby upoa the individnal citiaen ; . bnt, aS aeeeasity,. that is depeiniiWdt 
upon the action of the people of the Si^ate in their coUeotiye eaparity ; 
and if they subvert and put an end to the magiflrtrapyr the h^^ of tibe 
Union caimot be enfoi^c^, xooAgt ojor present C)<^stitation, without a 
violation of. its intent. The action of the seceding States was beyood 
huiaaan fiir^ght, and ona of thoise calamities against which no Govern* 
ment^ unless a military jdespotiBm, can guard. 

When a State seoedesjby the aotion of her peoplcj^ though it9 effisot 
severs her from the Unibn^aad makes her an alien people^ it is a breaeh 
of the' compact which ^crieaied this Government, apd is, in itse)^ cause 
of war; But the right, of war onlv arises las a consequ^i^ , upon tlw 
effect of the action of the peopile.of the Statei, having made tbcpeoplft 
thereof an alien people to the rest of the Unioji. < If still in the union, 
you cannot make war upon a State. Sucdi i$ the doctrine inculcated 
by Mr; MadisQiL in the passage! have read, aa the hw of the cptppaot 
in all fiovernmentsfonndedr.tqpioi^ thae^pressi»>mpact of sovereignly 
and notf. as tiiis Federal Go^toimetit certainly is not, upon ti^e social 
compact It lis the law as l^d down by aH publioisH. that ibhe bre?<5k 
of any oneattoicle absolves ^1 the othets i^om the engagements of t^^ 
compact^. ^'.tmfe8*^fcy^A<w«c HUhier to imnpel th€ dd{>fJgtiMJw< jpo^^^i?*' 
pain^ brecKhJ^, ImUnot^^y -that the case mi^tnot be trapfoied, 
where a >State; firod Imereicapnoe, withdu^ any c*use vhatev^, should, 
withdraw from- the Fediaral Union, hostile niieasuretf, mingled wili c(|ft*. 
dliation, nrighSb havetiie efi^ct o£ tertowg her. to the Upon, pf Jrepw^* 
iflg. the breach. Wheretihe pe6pte w^re divided jand the Sta$e,.s?wU 
izt^power; Z-(»n kjonceive that *he use of hostile ox opeccive^m^a^^ss, 
miiigled witii affectionate consideration jm W pewle, might cc^in^ 
to such a result without destroying' the forn^ of. our Goiu^nwe?;!^ 
though^ in such a cas^ hostile measures would be a stxetch of con^'^ 
tiotionlilipoweir^ibtut such :fiti^>oaition has no^elation to the ca^e!^^ 
large section of country, having sufficient population ^A resources to 
exist as an indeplendent naticm, which chooses to. throw off :its allegi- 
anoe to the Ecdferal Government; atud, by the action 4;^f the people, wiw 
draw from anyrfiardier aoimectiott wiihit* ; In sgu^h a case, yoij cannot 
TestpBe:;;lhe Uniott^hjr wMSm «£ .the pow-er^irfr g^D^^k/ .P<¥wa^fi^%.i^^ 
concession alone, and their consent, must bring back/ thoae^tates to 
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tlos 6oiF6rmneiit> «9 hj> their MparHite ctoatat itbej wereori^oallj in;- 
«)rpo(r«ted ainoiig its inembera. . / 

Tak^ the ^oase of Delaware and Bhode Island* which apre small Stat^^. r 
SiqspdBetbe Senateof the United States ahould deny them mote thani 
OBO' member of the Setatei; in the faoe of the ea&pres^. provision of diet 
Federal Oonstitutioii ; the wrong would be an unq^tedtiooed breach c^ 
the eompael^r which would justly absolve them from^allegiance to tl^ 
Federal Union; bnt yet; sir, neither of those Sta^ Qould resort to 
8^oe8sioiQi^nnder aoch tircumfftapicte as a^ resoedy.' They co^ld but a{>- , 
pddtoiyour juttioe. They would have no other means of reduess.. 
They are too amidl to exist as independent nainons against the power of 
tliig great Oon&derliicT * and, though the aot: would be a grpss and pal-^ 
paUe joafiractioQ of the ConstitnUaon; submiasionf would be their only 
ii8ort> jmd resistanee m^re rjmu^e»B, unless in oombinati(Hi ."with other 
Stales^; But, improbable as it now ae^nS) even that clause in ifae I^edr 
eral Oonstitutioa may be hereafter render^ nugatory by oottstruotion, 
if three^foTurbhs of the States of this Unioti so will*. Eventhe right of . 
eqnality: in the Seaaate — ^the reoognitioiib of State: spveieig^lgir, by the 
equal vote of the States in4he SMwitb— mav be hereiifter. aboufched by 
tbree^fourths of the Stculies of tiiis Uniob, oy f^oaendment Of theiGoja-t 
Btitution, Notwithstanding 4he. profaibitiou that AO .gbate'.abiaU ]bQ>de^^ 
pr»red ot ltd equal Y6te in this* body, except by m^Msdmous consent. Xt. 
is true, it would require thattbe Senate sla^EHila be SiboUsbed ; b^it if the 
object wa3, as the tendency of this GovernnpLent seems latterly to h^ye 
bee»ytp substitute flie will of a meje ma^ori^y of* aggregate numbers, 
in plaee of a mised BapmbU^ fouaded upon. State: saveraieotv an^; 
mimbers eombined-, then, beyond lili q^uestion^ Dhat^ object will be aov) 
compliShed trheneVer the time arrives— stud I feaj':it is not ve^y dift 
taui—wheii denaity of population ajud increasefd 4isparit5r,,of numbers 
iAtbie respective States/ between, the saany large aM.lew^maU States,, 
together wMi the progress of opniioir towards consolidation, and gow 
eri^nent by the meWwillof a ihajorityofft)ttnbers;'^hali' enable the^' 
advbcates of that form of goYemmfent't(> abpilsh th6 Sen^tte of the. 
United- States. I have heard it denounced as an aristocratic body, ab^, 
surd as that demmciatioii is; and in latter years thie elidextt tendency' 
has WeHrto'iSttdke ttum:berd«lone th^^ me&sure of j^lulclkl power, di»- 
regarding- State soViei^el^W and the'teixed character which ottrtoces^ 
tbiiinMBressedoponthislfedw'rfBepubiio; . iv i: r.r 

Mr J FiteBident, I have ibaid ^at a revolutibn: by the ifust and will.of. 
theipeeple of a State^was^^neither eonteinplaled ncM^ provided for in the 
E^ii^€k>kistitution; thatllie pa^v^ olf war lexists against a seceded. 
State ap a foreign naticHU r ^^d ^ I am right ia/tbat>: tihe pon^ to treat 
BKU&ttalsp exist. Bat war, for the purpose of restorisg a confedevhoy < 
Uoeken by the secession of a large numiber of i States, nbver can have* 
that e£Bbatw: in the paiit cbcpmence^ of history, the attemptihaa been 
often made to keep itogediier a confederate. Oovemnlent^ or,Kifiyoii 
please, a natkmal Govenmie»t,'fouj&d9d by and existing over slepeirate) 
anddistiait c«nnmunities, by fierce of armis; but)it<haB abraysi&iled^ 
siud the idestrtitction: 0£ the dommon and^ the» pdirtieular4jK>vernmei»ttr 
hasuhcini ilMvmna^wL 4onse^\i«ttCQ^ i^jte«uit4die:9adeiUIjQi3iTe[hm 
will profit by the experience of history. Digitized by C^OOgle 
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Allow me to readtere/sir, from the remarks of Mr. Hamilton, whicli 
islmoaii^m prophetic 'ag'a{)pH6d to tke pi?eseiit.jtciKitQTe of «ffiriiA.- IW 
Mr. Hamilton entertained opinions that a m^k strdi^er 'Gdretement 
than theF^eralQtmmmemirasiieee^^ Ptobia- 

bly he leaded to a.0oasotida*ed Qovdrbmenli of the whole, ^l^ilb a^naai^ 
dentlbr life^ and with^i^i^e p^rmaosnt olSakxB sihogetbeir; iSibchopki' 
ions have gede^ly :befen attrlbrited' to him; add ;Iibdlievei tdd^; tmt 
Mt. Hamilton 1^ a steitedm^ otfthe highest ^der, andia^nfisn ic^gtesi 
intellect, fie tmdetatood^^fe ©oveifiimcnt which' the: peopU bf -^he 
United &taib6d'pr^ew:edVh€fa tbey; adopts the! Fed^tal Constlltriim. 
Let iiis flfee if th6 rem'iKpfeb which- 1 hbVe • mafde !as to doeirdon* by tb 
magistracy abd the &ot' thttt l^clre i^eltl^r id, nori'^jisiiitended^abe;! 
any pkmsion made hi theyedewU Coflsritii;tion for the case of deoewwi 
by a State/ m^ not c«>i^bot«bid^by Mm: andfi^ ftiHher, he dwss'Stot 
declare, in language too ^ong "to .be misanderstood, th«tthe«tttopt 
by rneaife <xf the coercion of ajpms, to k^ep communkie0 tmi*e8 xmi&t 
cdmiiioti'<Jovetrim0nty will ialwiiyft be 8t feihire, aad* would pmbkMy 
end in bitlifcfety 'dfespoiism. I ieaJd from tti^tgittefelath nflattuber (A the 
FedeiraiiS*; iti which he is 6onsi(ter ing thatch-akge fitomi lihe old-cot^SBdea^ 
tion to (310 iewOdftstitutibti, which provide that 'the ofpfemtionol'the 
la^s, iBStead ^ being npon political eommunitil^' shfiil^ he ^iHrect'upon 
th^'indiridKiar diti^ett, i^i^he debbminates the Jcoercibi^<<!^f theiicui^ 
tracy in oontradistdnction to t^etooer^ion'of ^ailms, itferch aye thb M^im 
modes in which laws> caln hay^ any sanction wtobe^er^ ' . M' i : 

."It seeii^s tp reciuire no pains to prove that the.Sts^les ou^t not to pi^fer^ a W- 
ttenal Constitatioii, Which could only be kept m mbcion by theitistJrtriacictitafltjrbN 
latge ariby, eontiattaliy ^i( fobt't$^reifeo4«6:tbc ^dmurf f^quisiJCidnitf or decrees ofltiM 
GoKewmeot, Ai^ji yet, %\a» \9ilkt^j^n #ltpr|«|tiFe inyoiifiW W ^tio^ wfeof/wWliW 
pt;€^^odipg 



d^jr,iUhe,p9Wi*r pf ex^odipg its pp^r^ttioas .tp individuifi^ gucJx ^ ^bg»fe| 
prapiicapfe, at alt; woul^ inntantly deseaerate Into ji military d^btism: but it ^m 
be fpuria, !ii eveify UgHf, linpractjcalilfe. The I'esowce^' bf the tmioi' Wodd^ nbf T* 
eqdal ^o the tottiDl^tidir of 41(i ariq^ ^tdiM^i^M^^ttd^ S«Bt# 

wUbia thelijiiit8)Qf>UiMridoty ^ iie7/wk)«l4ith9|m^n%J«fT7d9 fv^lil^l)^^ 
8»rt am ftTOjiA thp^fiis^lffjfi^j^; .W^r^rfiynwdp^st^^p^^^ 
ojTspverai of tp^e State^ s^fi^yj ^t.i^pr^§$!nt juncture, and 
they will become, even at the^disiiilce of' h^Wi teQmy,,tM^(it &m diim^^ 



8]^il^tl^l^}Xt^^ \Q^^^,{^^^^ d^njLl-gpds.pf ^,54;^^ .: ., , ,f)^,; 

I apply the remarks, sir, to I the ptdsea*' d:)adilifm<jofl.lJadii|e(ieW 
3tate^^aS'juniaxgnuient4]L(&Yr6r7^ land ^tiAeiki^.'ia»thitUfai. 

Th* attempt it6/ooOTce:niiagb;b^.l]gri wft^ a6'nfiQe»$Hy}i;aaid iko^l fi^te^ 
at lioemonJwouiLd lead mefvi^loji^ -t^iso^i^a^ 
fiit»te.<MMv»]^amilt(mfwas .UEgvijig bn'i tor Ql]jeiabion ih&t mi^^ 
ni^eHl^<&al;.i£2^rStete ^ois^Ljbe^ifliafitffeKtedii^Q^ th^^atithorat^^lof tk 
UnixDb,i ii- conld/at an j time jolMaruct: ^. I oxooutioii . i}f ,tbei ) Ifsrs^ • isd 
\ttk^ thaimqttexuto thd ^ftme-ieistie Qfi(»iQe<wU(d^:(^ifllddiitndii»iiJ^ 
AtticUaof Oon£3dera(ticmii InlaoE^ he 1^1 ftd^ 

catiimg lAe: proprietyiwid nocwfeiigp i of ^iytogi ; *^i M^ ledrai Qq^^ 
ndezit the power tolexe^onte; this !k^ on itbe^ oniditiihial : b^ * Ibei ; rsAf^ 
tru^^ ' : ! iroal tnll! sea ila^ exiteifeito mlmh he-^oes^^ and jihe. BAmoid^ 
^esig^^fdalQTiih&M^^ rigb^^^tiidialjteAsal^zWWlldj:^^^ 
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tlie.Q)axi6£aI Gh)yenuQMeiil In sp^ikingof tlm exoDsiae of powdv^ lie 
iSQfoA^mdA. tiiat wirare the lawopotate tipon ibe aonunimity atone; the 
Stete.Legialatuie^ bj mece eyaaioii; by iK)ihadtion> may refilse to; lei 
tbose lavB be oemed into effect, axid that thGa^^ziato no other coercion 
tliati due GDeroion ofarms; but thi^ where the lawis operate direetly 
iqponindmdnalB you. may rely upon diie coercion of the magistracy, 
imd it w<9uld require^ on. the part of the State, to prerent tiheir opera- 
tkm, poeitiye reBiatenoe ; and he urges, &rtber, that the Legi^latot^ 
ak»e <K)uld make no effectual reBista^oe ; they most be supported by 
theiodiciaEy, and tiie judiciary and the Legislature together, hf It 
ooBspiracy,, would not be^bletastay the operation of thelaW3» utir 
leee supported by the people; and that snccessfdil resistance would 
seq^ve not merely a factious majority in the Legislature, but the con- 
eurrenoe of the courts of justice and q£ the body of the people. This 
is the substance of his argument in &Yor of the operation of the laws 
on the individual instead of the State ; that they cannot be resisted by 
the aetion of the Legislature, without the judiciary, nor by the action 
q£ both combined by conspiracy, unless sustdned by the oody of the 



^ If opposiiion to the nstional Ctovernment skould arise^ ffom the iHsor^eri)^' coa- 
d4H3tiof leftactory or seditious iodii^idaalsy it could be overcoibe b^ the same ibauis 
wi)i€h are daily employed against the same evil, uader the 3tate gpvernmenti, 'The 
magistracy, being equally the ministers of the law of the land, from whatever source 
it migl^ emaqate, would doubtless be as ready to guard the Datioual as the local re;g- 
olations from the inroads of private licentiousness. As to those partial commotions 
aaad insurrections^ which sometimes disquiet society, fcom the intrigues of am ii:ic<iti- 
siderable faction, or from suddep or occasional iU l^^iors^ that do not infect the |^t 
body of the community, the General Government qpuld command more extensiv^ 
resources, for the suppression of disturbances of that kind, than wojUld be in the 
pow^ of any single member*^' 

Then comeg the conclusion, so truly applicable to the present coa- 
dit^on of the country : 

'^ And as to those mortal feuds, which, in certain conjunctures, spread a confla- 
gration thorough a Whole nation, or through a very large proportion of it, proceed- 
itig either from weighty cauf^s of discontent, given by the Government, or from the 
contagion of some violent popular paroxysm, they do not fall within any ordinary 
nilfft of calculi^tion. When they happen, they commonly amount to revolutions and 
dismemberments of empire. No form of government canalways either a v end or 
control them. It is in vain to hope to guard'against events too mighty for human 
foresight or precaution ; and it would t^ idle to object to a Government because it 
could not perform impossibilities."— ^jRxiercZi^, iVo. 16. 

Mr President, such is the state of affairs which now ezists in this 
country. Whether the result of a popidar paroxysm, or whether it 

groceeds from grave causes of discontent, the action of these sevw 
tates is sustained by the great body of the people in those States. 
It is one of those events against which human foresight cannot provide, 
and against which it is idle to reproach the Government that it has i^>t 
the power of resistance. 

It has been said that the action of a State in seceding makes all the 
actors guilty of treason, if they attempt to support that action by force 
of arms, I am unable to appreciate the force or the humanity of such 
a doctrine. It may serve to excite ; it will never serve to oeter. It 

.2 ■ '' : 
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is not « practiofld quoBtioii; When renpoltxtion canieS; not' maandt^tbD, 
it oyerrided and oaimot be met bj the law of treason. The all^;ilmce 
.is due to the: State a^ well as to the Federal 3o¥erom€Sit; and diealie- 
.^ance to the -Federal Cknreitimeiit is* due throi^h the State. Kihe 
§tste9 as a political community; disBolves her comieetion'with the Fed- 
eind'Goyemment/ could tbeie be a more revolting proposition tbn 
that' the indiyidual man^ who is domiciled in the State, aM residing theiC; 
shall 1)6 held in the position that he is guilty of t^ason against die 
Sfajfce if he does not side with her^ aaid of treason against i3m G^oeral 
Goyernmtot if he does? The law of domioil musk necessarily govern 
4ihB allegiance of the individual^ where the political action of the com- 
munity has severed the State in whi^th he is domiciled from the Gen- 
earal urovemmeaiL Humanity alone requires that such a dootrine 
ahORlld be enforced. But it is really not a praclioal qucstioat The 
-charge of treagoa only irritates ; for the words " treaBon " and " traitoi" 
irfe'tenaar to which no man submits without a sense of indignation and 
. a diapoaitioit to resistance.. PraotiGally you can never enforce the law 
of treason against the collective action of a people. It was threalened 
in the revolution of our ancestors in 1776. Was it ever en- 
foTG^d? Must it not always lead to retaliation where there is this col- 
lective action ? Is there a possibility that where revohtfeimi occuw^ 
aiid this is revolution on the part of the people of seven States in their 
collective capacity — that the Law of treason can be enforced ? Why, 
then, is the term applied unless, indeed, those who .use it intend to so 
increase exasper^Miion that neither reconciliation nor reunion, nor even 
peaceful separation, shall be practicable or possible. 

But, sir, though the act- of secession, which, for the reasons I have 
assigned, 1 believe to be revolutionary, is a revolution^y right, 
and is a right which the people of ^ State alone, in whom the ultimate 
sovereignty is vested, not the Legislature, can exercise ; and it ii from 
the use of the words '*the people," by our ancestors, to distinguish 
between the mere Government as an agent and the great body of the 
people in which, as possessing the ultimate sovereignty, the riglit to 
change the form of government reposes, that so many have be^n led 
into false views of the act of secession. They used the word " people" 
as representing the ultimate and true source of sovereignty in contra- 
distinction to the mere Government. If the people of a State, acting 
in the same collective capacity in which they, adopted the Constitution 
of the United States, as. a distinct people, afterwai:ds choose to abrogate 
that Constitution, it seems clear, if they had the authority to a^p*; 
they must have the sovereignty to^ rescind. The act is revolutid^iy, 
because it is against the will of the common Government, and a toach 
of the compact which created that Government. It becomes just cause 
of war, as m any case in which one nation abrogates a compact with 
another, and war alone must be the remedy, or peaceful aitangement. 

This doctrine of secession is not, as has been supposed,' the child of 
mere politicians. One of the ablest and most distinguished jurists of 
this country, one of the brightest ornaments of the Philadelphia bar in 
its best days, one of the most highly educated men of the couiitry^ot 
a politician, but an utterly unambitious man, in the only treat^e which 
I have been able to find in which the question of secessionT or the 
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right of secession, is directly noticed, holds that the right e^risBfe 
from the structme and nature of the Goyemment— I allude to the 
late William Eawle, of PennsylvaaDda^ His reputation is, that he had 
no superior among the able men ^ho flourished with him at the bar of 
Philadelphia some sixty years ago. He was naturally a consenraMt^ 
man. Me filled tha office of district attorney under General Washing- 
ton for eight years ; was a member of the Federal party ; was offered 
more than once by General Washington the office of Attorney Gen- 
ial of the United States, b^ was so utterly unambitious that he 
declined the: offer. In the year 1825, he published notes on the Fed- 
eral Constitution made in antecedent years, in which he' treats the doe- 
trine of secession. I shall take the liberty of reading his views, because 
I a^ree with most oS the positions whicn he takes^ with perhws^ the 
single evception that he does not notice the distinction which I make 
that the act must be revolutionary in its character where it is against 
the will of the existing Government arising from the nature of the 
compact, on whioh the ,Cc«isti1aition is foimded, where there is no ex- 
press insertion of su:eh an authority in the instrument itself, Fnder 
the head of "the permanence of the Union," at page 2^5 of his views • 
of the Constitution, and in subsequent pages, speaking of' that clause 
Tinder which the United States are to guaranty to every State in the 
Union a republic form of Gov^nment, and protect them against inva- 
sion, and, on the application of the Legislature, or of the BxeoutiTe, 
when the Legislative cannot be convened, against domestic violence, 
he says. 

** The Union is an association of the people of republics : its preservation is calcu- 
lated to depend on the preservation of those republics. The people of each: pledge 
themselves to preserve that form of government in all. Thc^ each becomes respon- 
sible to the rest that no other form of government shall prevail in it, and all are bound 
to preserre it In every one. 

<^ Bat the mere compact, without the power to enforce it, would be of liMle vidu^. 
Now, ^is power can be. no where so properly lodged as in the Union itself. Hen^, 
the term guarantee iodaoates that the Um^ted States axe authorized to oppose, and,.ii 
possible, to prevent every State in the Union from relinquishing the repiikflican mm 
of government ; and, as auxiliary means, thev are expressly authorized and feaiiil^ 
CD employ their force, on the application of tbe constituted authorities of each State, 
^ to ffpwe$ domstio vicknce. ' It a faction should attempt to subvert the govenitteo(t 
of a State, for the purpose of destroying, its republican form, tbe paternal power of 
the Union could be thus called forth to subdue it. 

<< Yet it is not to be understood that its interposition would be justifiable, if the 
people of a State should determine to retire from the Union, whether thev adopted 
another or retained the same form of government^ or if they should* with the express 
intention of seceding, expunge th^ representative system from: their code, and thek^ 
by incapacitate themselves from concurring, aceoraing to the mode now prescribed, 
in the cnoice of certain public officers of the United Statett. • 

'' The principle of representation, although certainly the wi^t and best, is not 
essential to the being of a republic; but to continue a member ofthe Union, it mv^i be pre- 
served, and therefore theguarantee must be so construed. It dep&ndaon tTieStater^ /tore- 
imn waJbdishthe'prineipUoffeprese^^ ^ wiM e&niinue 

a member of the Uniim, To deny this right wotUd he inconsistent with theprirwipl^(m>tfkkh 
aU gwr political syetems arefourided; 'which is, tli^ the people h(iV€ m oM cases a right io 
determim how they wiU he governed. 

" This right must be considered as an ingredient in the original composition of tlie 
General Grovernment, which; though not expressed, was mutually understood ;attd 
the doctrine heretofore presented to the reader in regard to the indefeasible nature of 
persona] M^^^ is so far qualified in respect to aUegiance to the Unitied States. 



J|:^ifJM o^|W?ed tfa»t it iprfs cqiMptent for aSuie^paake acompact wUh ilscinz 
tfcjit ih? recJprpcfil obligaiions of prp'tecuon and allegfapce might cease on Her 
Jventei and ft \^as farther observed that allejgiance wodldf nee^Asartly cetofe oifQIe 
■ diiiollition of *e weiecr to which it w*s due. TKie States, ibeb^ fwy wJioUy wWi- 
:*«rfmiilth0B JUwDBj butiwhaelkfiir CQunniie^ th^ j^u^; p^l^^j the qba^?iH?rftf 

Agam, under the sanle h^ftd; ^ P*^ *^> ^^ =irriieg : 

*^ The secession of a State from th? Union depends on the will of the people of 
such State. The people afone, as^ We have alf^adV seen, hold the power w alter tli^r 
<*onsStiiuiion. llie Constitution of the United S%ate^ i^toii certain^ekteiiiineorBMi- 




thprity. There must be an express provision to that effect inserted in ibe Siate «ii- 

''stnutions. This is not at present the <iase with any of tiiemy and it wottld fi^fi 
bk ioipblitid to confideiit to; th«n^ A mmtlm so loomeaitQUs. ougbt be isiriii^to 

'tJ|Hcn^vh0 would hivyeit in their {>ower to exercise it lightly and precipitately apop 

* J^idc^n dissati&facuon, or causeless jealousy^ perhaps against the interest and the wsftes 

of a majority of their constituents. - < < ; ' . 

" But in any manner by which a secession is to ta^ke place, nothing is morecie^iaa 

than tbat ihe act shooild be delftemte, ckear, attd tmcquivoeak The per^icoity iiul 

. iftkfqiini^y bttb.e:Ori^iiml oblij^tioi^ r^uire corr^sppndei^t qpalitij^s in it^ disso^tifi^. 

Tfee J^w^ of the (Seneral Government cannot be defeated or impaired ^y ao a"p; 

bjguous or implied secession on the part of the State, although a secession may pw- 

baps be conditional. The people of the State may have som^ reasons to «onipliHi • 

- i^mip^ct to the acta of the General Giovernment; they mray, in sucti eases, inm 
^qmto'ofMteir own, cheers witli the ppwer of neg^tiationj apd may declare ian a^ 
iu|e secession in case of their failure. Still, however, the secessipQ must, ip sacb 
case, be distinctly and peremptorily declared to take place in that event, and in ^6ch 
case — as in the case of an unconditional secession — the previous ligament with the 

. jjnion woul4 be legitimately and fairly destroyed. @ut in either cas« the ||^^ ^ 

. the. pp^ moving jpi<;^wer.'^ 

.'; ;Ag^te, at page 804: 

" To withdraw from the Union is a solemn, serious act. Whenever it may ap- 
•pe«r expedient to tbe^feople of a State, it must be inanifiested in a dire^ aed tine- 
tfinvteal manner. If it isevar dcme indirectly, the people must ^fas«^ ^^^^^ 
'taWmattra, as: well as tv safer their Legislature to reap|K)int S^u^ofSi Tw 
'flBwiatw whose time had not yet expired must be forbidden to continue in the exereii^ 
'Kffktifi funetioins. 

'^iBut without plain, decisive measures of this nature, proceeding from the only 
Itgltimate source — the people^the United States cannot coasid^ thar l^fillltive 
powers over sueb States suspended, nor their ^ecutive or jui£ci9»l powers In A&y 
way impaired ; and t^ey would nor be otdiged to desist from the cdlection of ^eve- 
jiuewMio such Slate. 
' ^ As to the remaining States among themselves, there is no opening for a ddobt 

" Secession may; reduce the number to ifcie smallest integer, abmitttng coiabiMlti^n- . 
Tliey would remain united und^ the same principles and regulations among' tben- 
idvoi that now apply to the whole 5 for a State rannot beeen^ted by other States 
to withdraw from the Union ; and therefore, if two or more determine to regain 
'tmiudy although all the others desert them, nothing can be discovered in the Con- 
s.«;ution to prevent it." 

These are opinions deliberately expressed, not in reference to any 
particnlar suit, or any particular action, but the result of the general 
reflections of a highly educated legal mind as to the Constitution <)f 
. the United States ; and those, too, pf a man eminently conservative in 
his character and entirely imambitious, who eschewed poUtical life> 
refused an oflSce of the highest honor under the greatest man that our 
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oiaaiditrjr hsB ever coixfcaiaed, aad belonged to -ft paity that cextmnl j W4s 
n^'ondiaposed to catty tihe Federal powers tb tbe utitioet extent tbat^ 
tie CdMtitution jiiBtifled. I have read to you his opinions, aa declaimed 
ia a w6rk published to the irorid after y edjrs of oonsideration.. I hat^e 
pkj»Bt^ but to you wheirein I differ from that diBtingmshed jurist^ and . 
I differ vrith heaitaiidn, because of his eminent characteir and profound- 
knowljsdge of law; but I have read hiB views in otder to show thjat . 
this idea of secession is at least a question which men may discuaa 
without subjecting them to the imputation of being disunionists. Sub- 
s^qtiently to what;! have read, he speaks of the dangers of disunion, 
and 'the miafixrimines which would flow from it ; but he was too able, a 
manto confound the existence of the right with the propriety of its 
as6t<si«e. 

Tl^ remadningi.queifefcion, whieh I wish to discuss before proceeding, 
to another matter, is the power of the President mA Sen^te> l>y 
treaty, to adjust all .questions likely to give rise to difficulty and to 
coffision between the new i-epublic which has been fbrmed and th0 
Bederal Government. I cannot entertain a doubt as to the existence 
of that pdwer. It is not expressly given in those terms, but the treaty- 
making power is vested ia the IVesideat ^nd Senate. It is aii indieifi- . 
nite power. The war power, ccMitrary to the rule which exists in otipset 
nsb^kras, is in Cion^ss,, the legislative body, alone. The treaty-mak*: 
ii% »power'is eoiifined to the President, and two-thirds of the Senafte. 
opnewrriiig wi& him^ in the negotiation :of the treaty. One mW^: 
ime&asanij, in the exiigeacies of a nation, be as broad as the other. 
^W3i»t is diere that prevents the United States from ceding a pogptiou 
of ieriitory notiWi^hin a Statia, if the exigencies of the Government 
require it ? You acquire territory by meanis of tre^y, "With no ajspr^ss 

Cer given for the piirjibse, beoauele the external sovereignty ,of the 
on is vefited in thfe Federal Government alone ; and fofr the aajpe 
]M0oa> if the geaeriaMnt^[^e^ of the whole, wheteno particular State, 
has jurisdiolibii OT authority, require that you should cede territory ofi 
the Uaited Slates to a fOTeiga Government, can mj one doubt thait, 
tbfe cessibn tould only be miKde, not by Congress, but by the RreaideiOt; 
aod Senate^-byjmeaaiB of a treaty ?r^ ICou did itffQr the purpose -^t 
(^si]^gia Boondai^y iBthe case bf MaLaei within a< State, with the <?o|^^ 
sent rf a State; Yqwwei^^mA able to run the line between ^ieat* 
Sfttiaili^andthieB'mied Stales; aindforthe purpose of establishiiigjK 
hoiU|3ai^ and preventing coUisdon and war between the nations^ yoiv 
did'*6^'a:|pi^n of the State of M&iM, Yfith the consent of li^e Ljeg^, 
iAitcofe of thit State; 
-if i(flie':]^ui?pose wiU Jtistify yOu in ceding a portion of th0 United 
S^»le& U a fbreign natibn, ob what ^rincijw is it that, where seviMx. 
Skt$» of t^is Union, wil^ ihei iconseilt and^ by the actipxt of their peq^ei* 
have chosen to withdraw themselves from the UnioQ. and declare them- 
delves (Pit of the TTnloh^ yoti c»6Emot accept their dooWation an4 treat 
wMi them ? Yoa eitnnot doubt that you have the pow^r of y^, 
ligaiat^t ^em, ^ough not while they Bxe States of the XJuion. If you. 
d^ide ]tegm wat, you Ireat ^m as an alien people. It is .^he necea/iarjfL 
r(«dt^of war. Wfll war' give a pfawer to the Pt^^ideat and, Senate to. 
n^dg&W:lfr*aly, 'which they do not possess antecedent to the war? ^- 
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a bdfptkin of blood neoeesary in order to giye authority under liie 
Oonstittition to the President and Senate of the United States to coa&- 
olnde peace ? If this doctrine be not tenable, the result is that, if a 
collision of arms occurs with this new repubUo, akd you fight for a 
period of eight or ten years, still you are powerless ; the President and 
Senate cannot treat, peace can never be concluded, and eternal war 
must be the rule of your Government. No new power will be acquired 
by a collision of arms between you and this new republic. The power 
mtMt exist now, or it exists never. 

Mr. President, I do not see how this conclusion can be escaped ; adid 
why you should not have the power. The treaty-making power, 
beyond all question, is an indefinite power. It embraces all relations 
external to the Union. If any State had never become a party to the 
present Government, can any one doubt that, such Stato remaining an 
independent State, you coiud have treated with her, and that every 
State of iMs Union had the right to part with any portion of her ter- 
ritory irrespective of the consent of the, General Government, if she 
was not a party to thAt Government ? It was part of their sovereignty 
and their independence, as it belongs to every other naticm, to either 
acquire territory, whiclx is one of the rights of sovereignty, or to 
dimiinish her territory bv ceasion, where the public ex^ehcies require 
it. Well, then, if a State, by the action of her peojpje, decides herself 
out of the Union, what clause in the Constitution forbids your accept- 
anee of her declaration, and excludes from the treaty -making power, 
negotiation and treaty with her? If you, with her consent, can cede 
a- portion of her territory to a foreign Power, why can you not, with 
her consent, permit the whole State to witiidraw n:om the jurisdiction 
of the Federal Government? -i. 

For the acquisition of territory by the United States, you find no 
expi^ess authority in the Constitution ; but it results trbia the nature of 
yourGovfernmient. It is forbidden to the States; it is permitted to the 
General Goverment, because the right of acquisition i», incident tOiSov- 
a?eignty. Terdritojy may be acquired, and generally it is, for t^ pur- 
pose of forming future states; but the right of admittiiig Statias into 
9ie Uliibn;catinbt ftlone give* you the powier to acquire feOTtory. for 
the J)urpose of fomiing rature States. You may acquirfe and hpld it 
fiwr other purposes, where the good of tiie country justifi^ tiiet action. 
In the eariy part of the negotiotioii between Spain and the United 
States, in reference to the conflicting boundary (questions with Spain 
on the Louisiana firontier, Mr. Madison and Mr. MJonroe proposed to 
Spain that a portion of the territory should be ceded by both QosfrntL- 
ments thirty miles wide, to exist as a barrier tcirritory, and to be inca- 
pable of settlement by either; and &ii included part of the territoary 
the ^itle to which was claimed by the United States, as jbelonging. to. 
aiid vested in them. /.: i 

Thdre is no limits in iBact, to the power of diminishing the territory 
of 'the Union, except in the States. The General GoTerHment, withtii^ 
aftsdnt x)f the State, did it for one punjOse, in the case of the State of 
Midne, without even the action, of the ^preople. In the.ea^e of ihe 
seviBU seceded Stetes, the people in their original ioapacity, in,, whom 
the ultimate sovereignity rests according to our Deilaiation of Iad^?W- 



Digitized by 



(joogle 



33 

dence, have deelftred those States to be out of the Union by their rep- 
resentative^ elected for that purpose, and they have dissolved their 
connection wi^ the Federal Government. Have we not the right, has 
not this Government the power, to accept that declaration ; not to (fe- 
stroy the Union, but to preserve it, and maintain peace with those 
States ? You cannot escape from perpetul and eternal war, unless you 
come to this conclusion, that the President and the Senate have the 
power of neffotiation with a State which secedes, if they see fit to exer- 
cise it. I admit freely that, on the other hand, the act of secession 
having the effect of severing the State from the Union, though revolu- 
tionary, and making her people an alien people. Congress has also the 
right of war, and just cause of war, if there is no cause for the with- 
drawal. 

I may add further, that this opinion of mine has been sustained by 
very eminent and able men. In a letter, which I have read, of Judge 
Story, he states that both Chief Justice Marshall and himself, in refer- 
ence to a resolution passed by the Legislature of Massachusetts as to 
the cession of a portion of Maine to Great Britain by the consent of the 
State, considered the resolution ill-advised and unsustainable ; and • 
they both held that, of necessity, emergencies might arise which would 
absolutely and imperatively require the Government to exercise the 
power of cession with the consent of the Stjate. It is in the second 
volume of his works, and can be found there by any Senator who 
doubts on this question. I submit, therefore, that we have the; power 
— the President and Senate ; not the House of Representatives. Con- 
gress alone has power to declare war. The: President and Senate have 
an equally broaa power to treat ajid negotiate to secure peace and settle 
the terms on which this new republic which has been organized shall 
live in peace and amity with us hereafter. 

Mr. Piiesident, the impottance of the subject and the condition of the 
country must be my apolc^ to the Senate fot the time I have con- 
sumed, and may yet consume, in the expression of my opinion*. 
Having discussed the questions involved in the structure and powexB 
of the Federal Government, and arrived at the conclusion that the act 
of secession by a State is a revolutionary act, but when authorized by 
the* people thereof, that its effect is to subvert the magistracy and tlte 
jurisdiction of thie Federal Gdvemlnent ^withfiir the Iin|its of tjief State, 
and to suspend the operation of the Federal laws,'^he alternative left 
neeessarily is yreii against t*he State ^as against any other natitui, 
ftmnded on the breach of compact, or an assent to her action and the 
acknowledgment of her existence as a separiate nationality, I proceed 
now to the consideration of the cause which I siappose has led: to the 
withdrawal of seven States from the Federial Unidn. It is not a mece 
struggle of the ins and outs ; it is not that a President has been elected 
under the provisions of the Constitution, and that, the consequence has 
been the loss of political: power by the party which were opposed to 
farm ; but the canse will be fotmd in the &ct that a sectional purty has 
tvim^died, which has bdbn organized in one set of indq)eiMi6at com* 
mtmities of the country, whose boiid of union is ihe anti-sla?«ry sentL^ 
meoif and whose leaomg idea is,^ that the general language of 'the 
Declcration of Ind^endence, that '^ all meh are created equal, indnd^ 

Digitized by VjOOQIC 



44 

tbe negro raoe ; and, as a oonsequent^ that ^e^ Conetitutioii is to be in- 
terpreted by that principle, atid. that aJfcee negro born ia th^ Uiuted 
States is to be held to be a citizen with eiqual rights and privileges 
with* the white man throughout all parts of the Union. This party 
was formed in 1864, and after a struggle of six years it has obtain^ 
the control of the Federal Goveniment. It will scarcely be denied 
that, whatever collateral causes may have conduced to Hs success in 
particular localities, its basis is the anti-slavery sentiment, and its 
leading idea the equality of all men without regard to raoe ; nor ofok ix 
be doubted that a party, which owes its success to the non'Slaveholding 
States, and which has existence in but few of the Jilavehoidiog States, 
and obtained there but a trivial vote from the people, is a sectional 
party. I use the term in no sense of reproach, but as a matter of 
geographical distinction. It is sectional because it is confined to par- 
ticular portions of the country, and there it seems to be sustained wiih. 
great unanimity. It is true diat the measure particul&rly iu-contest in 
the late {Nresid^ti^ strug^e was the existence of slavery in the. Ter- 
ritories of the United States daring their territorial condition; but tibe 
sentiment which underlies this great party^ which oausee its oppo^on 
to slavery in the Territories, is hostility to the existence of the institu- 
tion. That man knows but litde of hunian nature, and has read hktory 
to little pulrpose, who supposes that a great party, when in power, will 
p«xise with a. particular measure, and not attempt to carry Out its lead- 
ingidea when in power, and eling to the sentiment by which it exists. 
The territorial question siHrrendered, will the hostility to tiie institu- 
tion of slavey expire ? There may be various shades of the anti^- 
very sentiment among individual members of the Bepublioan {i^Mrty, 
and they may differ as to the extent to whioh it would be desirable or 
practicable to carry that sentiment into effect. The AboUtioniai pro- 
peif AVOWS c^penly his ho»t^ty to the insBtitotkxn, and. his puipoflo to 
extinguish it, eveoi by ^imkm. The Befrab^Gan of a aiuder tjpe, 
^ill bases his action.cmd his party connection upon 1^ anti-sjavwy 
sentiment, and sedcs to attain the same abject while he adheres toliie 
Union, iHit .<lei^res, by eonstouotion of the Cbnstitution, and indiiect 
m^asuses) to attain the san^e result I believe that all BepubtieaHs 
admit, or nearly all, that the Eederal Govemment possesses no power 
tpafcoliah slavergr in the States, or torinterfere with it by direct ^logb* 
lation. But thoai^. the piower of emancipaliion, or :<tf mreot intormr- 
ence with.>the/institutumof slavery in tbo States in which it eodste^ 
mrty not be advocated or asserted jret that tbe ultimate purposeia to 
tetingqish slavery tluroughoi^tthe United States, by tl^ indirect aotida 
of the. Eederal Gtovemment, is equally true. It is the neeesnt^ of tiie 
aentiment which underiiesthe party as its bond of unicm, that tibye.pcirRr- 
iBta (tf the Federal Government, so fax as by their o(Hi8tru0lfion^*t^Qgroaii 
eonstitntionallv be exerbked, shall be used for the eostinetioa, cidMsty 
in the Uiated States* Bas npt this purpose been declai>ed in d^ic 
political plat&rms ? In. the platform in 1866y they denouneed dainsrjr 
BB, togetheor with polygamy, a ^'twin ratio (H bacbaidsm.^^ KtiM^tie 
the flentinMnt and the opinum, will they niot exert the powers^ at.AB 
Sederal G^rvseramemt to extinguiBb these 1|^ relics of .barbatspa ? 
Again : in th^ plat&rm o£ il860, though the purpose is moce^vflilodU 
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yet it is impossible to give a construction to that rfesolution wbioh re- 
fers to the language of the Declaration of l5idepekidetM)e that aB men 
are created equal, other than it^ inteotion to include the negro race 
within the terms of the deoiaiation, and to assert the equality of that 
race with the white race throughout the United States. 

The intent of a party and its general purpose, may safely be infer- 
red from its declared principle; and I might rely simply upon those 
platforms as the indication of the sentiment of the Republican party; 
but if you turn from their platforms to the Speeches and declaration 
of their. triKted leaders, ibe intention, to wield the power of the Federal 
Government to the very verge of the Constitution 'for the purpose ci 
theextingmshment of slavery in the Uiiited States, is distinctly avowed. 
I need not quote from the speeches of the President of the United 
States to show that he holds the ^doctrine that all men are created 
equal to be as applicable to the negro as to any other race withiir thiis 
ccHmtry. They have he&n too often published, and the idea has been 
too often expreid^ by him, to render it doubtfrd that such are his opm^ 
ioms I am not now questioning the propriety of the opinion, though 
I. dissent from it, but indicating the cause which has led to the present 
atete of affairs in the country. 

But, sir, l^e territorial quiestion was not the only question with ref- 
fareince to which the Eepttblican party was organized ; the settlement 
of that question leaves still al the dangers open from the general lead- 
ing idea which underlies the parly. I will read a resolution introdtteed 
at, the first inauguration of this party in the State of Illinois, whkh 
^hows what its orginal objects were ; whether notv abandoned by ihe 
Bresidentof the United States, I am unable to say. Before th^fiifst 
nalional or geneial oonveiktion was held by the Eepublican pas^ in 
Hieilll of IQH, om the 5th of October, Hie following resolution wa» 
introduced into thd convention, which formed the Bepmbliaan party in 
IHinois^ hy Abraham LiacQln, of that State, and ad^bpted': 

^^Jtesolved, That tbe times imperatively demand the reorgaiiizatiofi of parties ; also 
tha^ repodiating all prerious party attachments, names, and predilections, we unite 
o«f99lf ^ togeiher in defense of tlie libisrcy. and Oon^tutiiDa of the eonatryty attdi Wili 
her^fter co-operate as the Repiib^iean party^ pledged tp the aecQipoflist^mint j^.fb^ 
following purposes: tp bripff ^he.j^dPQU^^^traUpi^ of the Qdv^mmei^t \&^ toXhe 
eoQtrol of first principles ; to Restore NebrasKa and Ransas to the pobition (if free 
Territories ; that the Constitution of the United States Vests in the States, and not 
in jDoiigressy the' power to ieg^ate fbv the extcadit|oa df fui^lives from llkhor^^o^ 
nm^l iao4 en^irfly abrogate the; fiigilire fUre law^ to testwct daptery t^iftoie 
Sutes fn which jt exists ; to prohibit theado^iasopn of any mpre slai^ ^tates into 
tne.XJnion ; to abolish slarery in the pi^trict of Columbia ; to exclude sl^Very/iom. 
ait "^e Territories in which the General Government has ei^clusive jurisdiction ; and 
to.wpaasi tbe asqutsemeatof^ atty more teivitdriee^ unless Use practice of slavery 
t^ein9hall^^K« ]l>e€tQ ijoifyer prohibited. '' 

Mr. TRUMBULL. I was not paying attention aJ; the mopiejijit-^ tmt 
did T nnderstand the Senator to 8a;y;^tHat thePread^t, Mr. Lincoln, 
h'rtd anything to do with thai resolutioix? 

Wt. BAYARD.; ^e ^atement island I can My take it as T^nd; 
it,'fM«SI did iiot Bt^ose it wonld W d^lnied— that rae resolution Vaa 
Intrddttoed 1)y Mr. linicbln, as th^ bhainnan of the committee on fogo-' 
l^otis in %hb convention of TiHndiS, and ad<mted in ft^ convc^litioix 
in 1864; ■■ , • 
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Mr. TEUMBULL. Where? 

Mr. BAYARD. In Illmois. 

Mr. TRUMBULL. At Spriagfleld ? 

Mr. BAYARD. Tbe first Republican convention held at Spring, 
field. 

Mr. TRUMBULL. Mr. Lincoln has distinctly repudiated having 
had floiyihing to do with any siich meeting. There was snch a charge 
made against him ; but he nei&er introduced the resolution, was at the 
ccfflLvention, nOr had anything to do with it ; and his denial has been 
puWished all over the <56untry, in a speech made by him to that effect, 
m the controversy which he had with my colleague, in 1858. He is in 
no way, shape, or form, responsible for anything which the Senator has 
read, and never did indorse it. 

Mr. BAYARD. Of course, I must accept the denial of the honora- 
ble Senator from Illinois, beeauscLl have no personal knowledge of 
the feet. I cut this out of a public paper printed during the last can- 
vass. I have never seen any contradiction of it, though on his state- 
ment, no doubt, it must have been made, and if made, I am perfeetly 
willing to concede that the President is not responsible for such a reso- 
lution ; but it does not alter in any way my view. It cannot be denied, 
and will not be denied, that, in his various speeches, he has asserted 
the principle that the equality of all men includes the negro race; that 
no distinction of race should be made, and no exception to the general 
language of the Declaration of Independence, founded on the inferi- 
ority of race. That cannot be doubted> nor will it> I presume, be de- 
mm. It is all that I desire. I read the resolution because I believed 
it to be true. Nor can it be denied that the platform of the Repnbli- 
oan party, in 1856, denoimcing slavery as one of the twin rehos of bar- 
bttBism, was an indication of party sentiment ; and the denial would be 
equally vain that the principle avowed,, in one of tteir resolxiti(m« iti 
the platform of 1860, could have any earthly obgfect m its insertion, tiii- 
less it meant and was intended to include the negro race. It is, there- 
fore, a. principle of the party by which the Presi&nt was elected Bu^ 
sir, I would not willingly attribute to any man, be he President or oitt- 
zen, declarations he has never made; and I waive the resolution en- 
iSrely, andcbncpde fliat thehonbrabl6 Sbnator is coi^rect, and that this 
resolution has be^ erroneously attributed to the President of the 
United ^tes. Still, the pointion which I have taken is fiilly suitained 
by the published speeches of the President in reference to the equaUty of 
races. My next reference will be to official declarations of opinioi^ 
and iihese I prefer. The resolution I. have read came to my notioe 
casually, within the last three or four months, and is unnecessaiT ta 
illustrate the view I have taken of the purpose <rf the Bepublicatt 
party. ; / 

Mr. TEUMBUI^j. If the Seaiator .wiU allow me, I should like to 
make one other correction, as I see the SeBat9r fcom Delaware is labor- 
ing' uiider a misapprehension. This meeting in i854, at Sprisagfldd, 
^as never recogmaed as a Republiqan &»te convention by tVe l^f^^ 
Kcan p^y at all. It was a meetiiig of a few persons wto^fcjt together 
without any general representation of thp State, uot participated in by 
the party, and the party never recognized it in any shape or fonn*' 
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Mr. BAYABD, Be it ao. It is immaterial whether it was the first 
Eepubliqaa meeting or not. I am content to rest on their known plat- 
forms in their gei*eral conventions— the plaiform of 1856 and the plat- 
form of 1860 — ^together with an extract which I shall read from a speech 
in the Senate of the United States, made by one of their trnsted leaders, 
the present Secretary of State, about which there can be no misappre* 
knsion ; and I hold it to be certain that the gentleman I have named is 
one of the r^resentative men of the RepubUcao party. It is true, he 
is said now to belong to the more moderate portion of that party. It is 
also said that he is desirous to heal the woimds of the IJnion, which 
were ikte inevitaWe consequence of his own previous doctrine. I shall 
read two extr^ts to. show the accordance of tEe Abolition and the 
Sepublican party in the general anti-slavery sentiment which underlies 
fliem both, though the ,means by which it is to be carried into effect 
piacdically maiy be distin<A with each. On the 9th of April, 1856, in 
a jEpeech in we Senate of the United States on the qtieslion of the 
admisBon of Kandas under the Topeka constitution, the then honorable 
SeaitoP froni New York, the ptresent Secretary of State of the United 
States, said: 

^ A1>6Htioil is a slow but irrepressible uprising of principled of natural justice and 
homaniiir, obnoxious to prejudice because they conflict with existing, material, 
soeialy and pQliltical interests, I leave to AboHtionists their own work of self-Tiudi- 
cation. I may, however, remind slaveholders that there is a time when oppression 
and perseeutidn cease to be effectual against such movements ; and then the odium 
tbey nave before unjustly incurred becomes an element of strength and power." 

He then apes^^ks of the opposition to Ohristia?iity during three cm- 
Juries, and its ti^iumph in tne foui:th, and adds : "Abolition is yet in 
its first century-" 

In the Senate of tKe, United States, in 1858, the. same hpporable 
Senator from New Y9rfc used t^s langiiiage : 

^ Free 1 labor has' at last apprehended its nights, its interests, its ponrer, and its 
destu»i^/mdis organizing itsidtt tp^ ^tsstnine the govierhmteat of the RepuUic. It will 
henc^mi me^t you. boldly and resolutely he^re ; it will nieet you every where— iu the 
Terrltdn^ 6it out of them — wherever you ipaay go to extend slavery. It has drivea 
jokk htLcSt in Oalt^rnia and in Kansas ; it will invade you soon in Delaware, Mary- 
aflic|rYi»|tiiia^ Missouri,' aUd'T^xa^ »ylt will me^t ^^u in Arizona, in^ Central^ 
Aiiimci4, and^eiren in Cub^. Tberinva^ion will be not m'erdy harmless, btft benefi-^ 
eiesDi^ if , you yield seasons^ly to its jusjt and moderate demanjds/ It pro^d sa in, 
Ne# York, New Jersey, Pennsylvania, and the other slave States which: have 
liresd^Yielded }h that way to its advances. Tou may, indeed, jeet a start under or 
- -. . , - - 'tot it will be only a she*t time. ™""" 



mritro]pks,*and seem safe fcnra time, but it will be only a sheirt time* Ev^ 
Ibaee, yoa will found States only fcur free labor to maintain and occt)py^; The in* 
terest of the white race demands the ultimate emancipation of; all mfioJ Whether 
that consummation shall be allowed to take efiec^ with needful and wiu^reeautions 
wgffinst sudden change and disaster, or be ^urried on by violence, is atf Tiat remains 
m fotito decide. For the fkilor^ of youk- system of shive labor throti^4ttut the Rc^ 
Iprini^^ihe leqwu^Miitljr wiU rest nc^ on th^ agitators you condemn^ ^or on the 
K^ticii^, p»rtiies yoo. ar^aig^^or even aUogetheiF on youi^selves^ bn^t it yw bedue to 
h£i mheirerit error of the system itself, and to the error which thrusts it forward to 
ippoae'tiiA iresiit the destiny; i^ot more of the African than that of the white races/' 

Mjs^JPreijddent, i; hol4 thajt these opinions, combined. or singly,, aa 
PKjiq^^ i^ Bgeephes m^ j^t;the distance; of two years apart, show 
soncltisi,Ti^ ^nfjb the xepr^i^ta^tive man of the j[lepublioan, pa; jky,: theo, 
bxxdnip^ ^a of Jits imff^]^6&ii^,did azp^t an4 intend tlji^t it^poir- 
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era were to be eixerted for the purpose of the extixwrtiioti of slaYBTy 
tlitoiighoTit these United States. The mode is not pointed o^it, bat we 
are told th«* th^e will be an imkmbn of fthe daivfeh^Ming^ St«at^ by 
those who are ^pdsed to slavery ; We we told that wo must yiMd to \ 
the views and sentiments of the anti-dlavery ptotjr, and that if we do 
not yield to what are calUd its beneficent dei&ana«, fi^ labor wUl^ in 
its invasion, effect the extinguishment of siav^itjr by violence, llie 
reason assigiied is, that the interest of the white race sdemaads the nM- 
nmte emancipation of all men. Can it be doubted, ther^ot^ taking 
the platform of this party, taking the declapatkHis xrf- one of its most 
intelligent leaders, that its general purpose is the extinction of j^very 
in the United States, while denying any intention tO' violate anydayse 
in the Constitution, according to the constnicfeion they may gwe to 
that Constitution? ^ ■ 

I caniiot h^itate as to the Correctness of the^ opinion I have ft«iit^, 
that it is the purpose of the EepubUofiln party, notinerc^ io ptt^sSnt 
slavery in existing or fbttire Territories (tf the UMl^ Stales, butito) 
by any action which it believes to be within the conStitutJoi]^ e^iHto- 
rity of the Federal Government, to exert the powers of that (Jo^ewi- 
ment with a view to the ultimate extinction of slavery througbopt^the ; 
Unioffit. It is with the J^ubUoan parly but a question <tf time. Its \ 
action will be bolder and more direct wheli Abolitiobaa^riv^eB'adfts i 
fourth century ; and its ceiituries have been Short hitherto. 

Sir, if the extinction of slavery be the general purpose of tte pirtji 
without regard to the variant opinions of individuals as to the precise \ 
mode of action to be pureed, is there any doubt as to the poUrerto j 
eflPect that pu^6se by indirect action; by consttuctioh of the Cihttti- \ 
tution ? Sir, you may make a constitution what you please by com^truc- 1 
tidn. There are controverted questions ^ to the intent of mantr ttro- 
visions in the Constitution. It has been liffliliied and deniM ttiat 
CSongress has the power to abolish slav^ in the Itistriet of Oblon^ia. 
If the antagonism and hostility to the institution exist, do yoti fitCHMese 
the dominant party will not exert the power ? Can any ralaow^nW 
believe such will not be the result ? It ha^ been cpntroverted inSic^ibe)^ 
tSiie Benearal GoYHernmewt' has the powes to intasfei^iwiith thfr ^radi&il oC 
slaves flpdm one State to another by water as well ad by la^ifi. ^ «ay 
be wefi feared that a paaty in power, if founded upon thr S0nti4tttot:w 
hostility to the institution of slavery/ iijtay readily advanoe W:1ai3^ 
position, if their {)ower is continued. : There are mao, ot^bear.^modea^ 
attackchg slavery indirectly by a hostile domincmt patty ^hdroc^'^lfed 
^aJccwiia^e pofefer of the federal Q-overniitent. 

Mr. Prea^^t, there is a stiH greate^r danger ;to the exist^in^e otalitv- 
ery in {my^Jtafee which may.ari^ &om the provable aotioa^^ tlaiOcJBe* 
publican pany. The Supnine Oourt of the Undted' Stiatwjwvo^codied 
that the Constitution recofen^te^sjav^r tlwfc Ooi^^ hsfSHd^ftihei 
power to prohibit or establishit,.but is'bound, to th^ eiJjeJiL^^^ 
jurisdiction, to protect slave property as it do0^ any other sp^e^ oi 
property wMch is reeognizi^d as property in the StaW exidtijo^ ididei 
a coinnion GKovemiiaerit. Surely, Mr. ^tesMtetet, a i%ht ^6f | y tf | e 8 rt;y 
nttifit'have bfeen recogriize^ by ^ coniiiiott '^t*diW4ieM^^ ffcc 

time! when the Obnstitution w^ fe^med', exidted in t#eHe^ A^^tiir- 
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tew S^i^ which a^pted it ; aj^d thoxigh slavery Ii«l4 hec^n^ abolpited 

ai^^ years pi;eyiousIy by o^e.Stait^the. right of^c^nj a« existing 

in ptjieris was recognised evep in that State, withQi;it -^^ — ^— "- "^- 

proiri^iou of 4ihe Federal Constitution (for none such 

A^iciea of Confederation) which required the restore 

from labor. Do not the Bepublican party deny, as 

Constitution, recognizes slavery ? The President has 

d.ecision. of the Supreme Court decides th^ particular 

establishi the principle. The Secretary of State h^s 

coxirt is to be reformed, and its decisions reversed. 

di^pce on evidence be accumulated to show that the j 

B^iiUicap. party. deniea that the Constitution of 1 

repqgijii^es slavery as an existing institution in thu 

npt true that the common dQgm^ of that party is 

nijtipml an4 slavery local, founded; as I believe, oi 

ei^nsion of the dictum of Lord Mansfield in the fa 

case. The result of this dogma of the Republican pa 

tliatc slavery can exist only by. positive law, and ce 

l>^opd the jurisdiction of that positive law. Sir, in my judgment, 

thiftt aoctrine tends to render slave property in any portion of this 

Union utterly valueless, if carried out in practice. I will state sppae 

instances in which its operation must necessarily be destructive to the 

right of property in slaves. 

T?lje doctrine that slavery only. exist3 by positive law means, that 
when the slave law is carried bwond the jurisdiction pf a State which 
sanctions and authorizes shivery by its positive law, he becomes entitled 
tQ:his freedom. If, then, the Federal G-ovemment does not recognize 
the xigbt of , property in slaves, what becoines of the propejrty in a slaye 
when, undler the Federal, flag, tbe vessel is more. t][^an a marine league 
from the shore t There is no State jurisdiction, thei^e is. no authority 
to keep him in a state, of bondage, if the principle be.soupd that tlje 
nojpni^t he gets beyond the jurisdiction of a State which sanctiofl^ 
sl*y^Fy, he is entitled, to his, freedom, unless the Federal Gx)vernpaent 
r;^f59gnizea the rigjit of property in slaves^ If thp vessel were forced, 
by stress, of weather, to enter the port of a foreign Power, and the 
sUtcs were declared free^ th^ Federal. Government could make no d^- 
TOfnd.upon :the forieign Gpvernment for compensation to the own^, if 
^ does not recognize the right of property ; and cases such as the En- 
teiprise, the Oonpiet, and; the Oreqle, would be entirely abandoned by 
^n JMministration holding this dogma of thQ Eepublican party, that 
fir^4^m is national and slavery local, ancj that tie Federal Govern- 
jnu^ does not recogiuze property in slaves. In two. of those cases, 
y^iex& the vessel was driven into harbor by stress of weather, the 
Bpntish iGovQrnment at first resisted, the claim for compensation, but 
subsequently paid the value of the slaves to the claimants. In the 
tlni*4 the Creole, they refused, notwithstanding the forcible argument 
of: Jtfr. Webster, under the law of nations, in favor of the claimant ; but, 
ultimately, under, the conventipn with Great Britain, when the case 
c^me befoi:e a qommission, the umpire decided in favpr of the Amer- 
ican olaim^ant, and the mvfi afWarded as the^ value of the slaveswas paid 
to Jaim. .'■■■,■ ... 
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Thede • cases illustrate the condition of slave property on tte higi 
seas; and the inference is inevitable, that the doctrine of tlie Republi- 
can party, which denies that the right of property in slaves is recog- 
nised by the Constitntion, would prevent a Republican Pre^dent firom 
making any demand for compensation in similar cases. But a further 
danger arises ttom this doctrine on the coterminous streams of the 
country, on this great Mississippi, the Missouri, and the Ohio. 

If a slaveholder embarks his slaves on board a steamer for trainspor- 
tation from Kentucky or Missouri to another slaveholding State, and 
the steamer should, for the purpose of wood or water, or to land 
passengers, touch the shores or a State whose laws do not recognize 
slavery — and no one doubts that each State has the right to deteHnine 
whether slavery shall exist within its boundaries and exclusive /orfe- 
diction — ^under this dogma, the slaves become free ; nay, if tie filum 
aquoe is crossed, the slaveholding States having no jurisdiction beycttid 
the middle of the stream, except the reserved rights of Tirginia onlire 
Ohio tinder her grant, the same result will follow. 

There is no escape from the consequences of the doctrine, ^f it be 
sound law that slavery is local, and that the right of property ik iSates 
is not recognized by the Federal Constitution, that the property caimot 
be lawfully held beyond the jurisdiction of the States in which slavery 
exists by positive law. 

Yet, sir, I understand such to be the general opinion of the Se^ubli- 
can party. I do not say that all Eepublicans hold such opinions. 
There may be very varied opinions on this subject held by different in- 
^dividuals; but I speak of the party sentim'ent; and I take if fer 
graiited that I have correctly stated the party creed from the fiict'that 
every attempt made in the last Congress, or in the pea:ce con^tbnce, 
fosr the purpose of obtaining the cjrpre^s* recognition of ttijat ix^t of 
property by the General Government— not giving the authoiitr to' es- 
tablish or prohibit slavery anywhere — a recognition which is tmpKcd 
of necessity from its structure, and its existence as^ a coniiiioiu adrem- 
ment over inany States in which slavery exists, was voted down W the 
almost unanimous, if not entirely unanimous, Ee^ublican vote. I noH, 
therefore, that the non-recognition of sla^e property by the Ctenasal 
Q-overnment is not merely the opinion of 'individuals, but is the ctM 
of the Eepublican party } and as the creed of the party, I can rei^ufilj 
see how, without any attempt to interfere with slavery in the^ States by 
legislation, without any attempt to abolish slavery in the^^tea'you 
may render slave property s6 precarious, as regards its tenure, t|icat it 
would become valueless to its owners. In an argument made in tiie 
House of Representatives by a leading member of the Bepub&can 
party, (I think Mr. Stanton, of. Ohio,) made, too, with the eyidatft de- 
sire to expound correctly the Federal Constituti9n, he present^ ftis 
singular view: he was perfectly willing to carry out the expresjTpro- 
vision of the Constitution which required that fugitive slaves sljotild 
be surrendered, and provide by law for that purpose ; but in no dthcr 
respect, and in no other mode, did the Constitution, in hid cOnstractfon 
of it, recognize the right of property in slaves. The cbnstri»6tion 
s^ms both singular and untenable, as the dause in the Federal CWn- 
«titution which authorizes the reclamation of fugitive slaves is nothing 
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more than an extraordinary remedy given to secure a recognized fight 
of property, arising from the peculiar nature and character of the prop- 
erty ; and unless the right of property were recognized, of course the 
remedy never would have been given. It is an unavoidable inference, 
from the insertion of such a clause, that the Federal Government must 
have recognized the lawfulness of property in slaves, or it never would 
have provided special means of recovery which apply to no other prop- 
erty whatever. 

Mr. President, there are also many other dangers to 
rendering the destruction of the institution of slavery 
the States, which arise fyom the doctrine of the equa 
doctrine which necessarily disrupts this Union, if car 
cally. Suppose that any congressional district in this C( 
the doctrine of the equality of races and the consequei 
a free negro obtains, were to elect a free negro as a met 
grass of the United States ; could a majority, acknov 
principle, refase him a seat upon the floor of the other 
■any gentleman suppose that, the moment that seat was adjudged to him, 
a single Representative from a slaveholding State would remain in his 
place as a member of that Congress ? Yet it is a result which any par- 
ticular constituency may force upon you, if the doctrine be true. Other 
crises might be cited, in which the pi'actical assertion of the principle 
would necessarily lead to a disruption of the Union ; and as the 
abolition and anti-slavery sentiment progresses, you must expect their 
occurrence. 

But it has been said that slavery is the mere creature of positive law. 
All property is the creature of positive law. The true doctrine is, that 
though slavery exists by virtue of lo«al law, as all property must, it 
was and is recognized by the law of nations, and exists under the usage 
and sanction of the law of nations ; and that, being proj^erty, it is en- 
titled to protection, unless volimtarily »aken within the jurisdiction of 
a State or nation whose positive law, vritten or unwritten, prohibits 
the relation. I shall not trouble the Sdaate with an argument on this 
question, but barely refer to those authiirities which I suppose to vin- 
dicate the position I assume in relation b the right of property in a 
slave as existing under the law of nations^ These are : the deoision of 
liord Stowell, (one of the ablest jurists and most commanding authori- 
ties on all questions connected with the lawbf nations that can be found 
in the history of jurisprudence^ in the case of the Louis, in 2 Dodson ; 
the decision of the Supreme Court of the United States, sanctioning 
tlxat adjudication, and adopting its prrnciple&in the case of the Ante- 
lope; and the decision of the Court of Ki:ig*s Bench in the case of 
Madrazo against Wilks, to be found, if my recollection is right, in 3 
Bam,6wall and Alderson^ Lord Mansfield Jiimself explained, in 4 
Douglas, that the extravagant dictum which j$ imputed to him in the 
case of Sommerset, does not sustain the principle in support of which 
it has been so often relied upon. He said, in \he case in 4 Douglas, 
that, where a negro came to England as a slave, and lived with his 
master, if an action were brought for thp value of the service, though 
. thje service might be rendered, he always non-suited the plaintiff, unless 
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an express contn^ot proved ; aod aucJi wver cc^4i*te b^n 
m unless te recognized the existence of the relation as coa- 
that extent in England. 

doctrine that the Constitution o^ the United Sti^s im not 

slavery, and that the Federal Government is not bo\incl to 

to the extent of its jurisdiction lioutied a^. that jurisdiofcion 

js an absurd conclusion. The prinaary object of all gav^m- 

lc protection of persons and property ; and to argUe thM a 

dch existed in twelve States of this Union, ihen 

1 formed, was not intended to be within thepro^ec- 

' its jurisdiction, of the common GovemmiMLtforiii- 

3, is irrational and absurd. It needs no r^taliou. 

vernment being the protection of person aaad pl^^- 

' necessarily that when the States constru/e^ a 

it, this propertv existing at the time of its m- 

)f the thirteen States, that Qx)vernment was as inaeh 

5h property as any other species of prop^ty ; ^A 

sted thepi, I am at a loss to see how it has npW' 

i quote the language of Mr. Webster, wd in i^ 

to Lord Ashburton, in reference, to the case of tke 

he case of a mutiny in which the slaves took pos- 

and carried her into one of the Bahama istocb, 

free by the local authorities, and a claim ^ 

^hich was resisted by Great Britain ; but, aa I 

have stated, was ultimately decided in &vor of the clainaants, iwpder 

the convention of 1853, by the mnpire. In the course of that ktteTr 

dated the Ist pf August, 1842, Mr Webster said : 

'^ Ip ihii^ sputJi^m States of this UniOD) slavery exists by the laws of the States and 
Ui^der the guar^atee of the CoastitnifoKi pf the IJoited States ; aod it has exist^io 
them froib a period loog antecede.it to. the time when they ceased to beBiitisu 
colonies."— ?Pe6seef'« WorkSy vol. 6, j. 305. ' 

Again, at page 308^ after ir atancing the case of mltrriages in one 
countiry held v^id by anoth^> though oelebralied in a manner not law* 
ful in that oth^r, he said: 

^^it may be said that in such instances personal relations are founded in coptrtct, 
^[(4 theretore to be respected ; bit that the relation of master and slave is notfouaded 
in cc|ntr|ictj and thereii»re is t) be respited only by the law of the place wJmcd 
recognizes it. Whoever so rasons encounters the authority of the whole Wy w 
public law, from Grbtius dowr; because there are numerous instances in which m 
law itself presumes or imt>liesco1itracts; and prominent amon^ those instancy » 
tb?:yery relation which we arenbwiconsidering» and which relation is bolde/i bjpw* 
to drany after it mutuality of pbiigatjon." 

Coaasidering the weight and authority of the whple body of jori?^ 
and publicists, though exceptional opinions may be found, the. retftut 
is, that slanrery was tie universal practice of mankind for ages; Aat 
•the right to hold property in slaves became part of the law of iatiP^ 
by universal usage, originating in captivity in war ; and that beifigs^ 
established, unless abolished by all nations, it, 6f course, is a rig^i* ^* 
property still existent; and where one? nation chooses to retain it,^ 
right rests not in others to alter the law of nations ais it iot^^ 
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♦existed, though cacli nation may protibit tKe existence of the rela- 
tion within its own jurisdiction. 

Mr. President;, the equally dangero^ 
the, EepublicAnSy which denies that i 
liiate exception io the asserted and 
equality of all men, strikes at the foi 
is irreconcilable with its existence, 
aiiore than three thousand million d< 
«lavehoiding States. It may be enti 
which the negro is sparsely scattere 
.relative numbers, the relation of rac 
linknown to the people in its effects ; 
:negr6 race exists in lar^e relative nt 
result of the doctrine, if an attempt 
be the collision of races ; if admitted 
Ijarge relative numbers as slaves, the 
tjon and emancipation, and the subsec 

This doctrine of negro equality has 
but carried out practically, in many, i 
ing States of this Union, probably tc 
Massachusetts than in any other Stat 

rected if I speak in error— that, in all the New'England Stiates, tho4igh 
possibly not in Connecticut, the negro enjoys equal, civil, and political; 
rights with J the whitQ man. In Massachusetts, and at no distant, day,. 
th^ n^ro w^s not permitted ta intermarry with the white ; he was not 
permitted to stand on the same footing in the public schools ; he ^as- 
not permitted to make the same use of the public conveyances. -AH 
these distinctions have been Abolished. In most of the nprth western 
-States, if 1 am not mistaken^ the rule of eijuality prevails without 
regard to race. In Ohio, there has been a limitation upon political' 
rights, but that limitation there is an evident, tendency h overthrcrlv. 
In Indiana and Illinois it is, I .believe,, strictly maintaiTjied!. In the, 
.State of Pennsylvania, the distinctioi;i of races is maiii^tained oojly m tO' 
political rights. 

Sir, if this, progress ' in the practical application of the doctrine^ of 
iregro equality lias been made in nearly all th^ non-slaveholding Std-tes/ 
is it not rational to infer that when the party which in those States 
bfafe made changes in accordance with its principle where it has 
.possessed the power antecedently; shall h«Lve obtained power in the 
Federal Government, it will carry into effect practically the saiAe dod- 
tHne t6 the utmost eitetit of the pWers of the Federal 'Government in 
its administration ? The State of New York I ommitted to mention as • 
sM evidence of the prbgress of this dangerous Republiiiati opinion, 
Tlifough it iditrue that at the last' election the pdHtical privilege to the 
negito <>f voting ^here he did not possess freehold waa denied, yet it is 
e^tially trtie that when that question was raisecl ift lfiS46, but feome 
eighty thousand votes were polled in its favor ; bft^t ^t the el0<5tioii in 
1860, oiie hundred and ninety-seven thonaan^ votea vr^re m poJted^ 
aHd the grint of. the privilege was only positively r^^QcAed by a few 
tbbttsa^d v0fteB in addillion' to the JDemodratio vote^-oi\^ third, at least,; 
of the Eepublican party decling to vote npo;ft th^ qnestion, Thia 
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shows the progress of, opinion towards negro quality among th© 
masses of the people, resulting from the teachings of Abolitionists arid 

ate of progress Abolition will soon reach 
its triumph was predicted by the Senator 
ie invasion of the slaveholding Stiates will 
)mmenced. 

I have some extr?,cts to read from the 
> is personally unknown to me, but who,, 
•eported speeches, having had no oppor- 

of delivery, is certainly one of the first 
opinions are diametrically opposite to iny 
eion in which the negro race ought to be 
his views are to me abhorient in their 

that, I can admire the eloquence of the 
it the sagacity with which he appreciates. 

own section of the country, and the effect 
fee result to which it will lead. I allude 
ichusetts. I beg leave to read, first, a 
ade by him in the Chamber of the Massa- 
atives, at the anniversary of the Anti- 
ng of the 29th of, January, 1858 : 

: " A prap^iqal body, this Massachusetts Anti-Slarery Society. It has written all 
its requests on the statute-book. You ,know what the coon said to Captain Scott: 
'If it is you, Captain John Scott, I will come down.' The Legislature raay^ just as 
well *cbme down ? This body will yet write the epitaph of a recent judge of pro- 
bate. This body will yet, over or through the Supreme Court bench, annihilate the 
Dred Scott, decision. This body, over or through the Supreme Court of jodg^^ 
will yet make Massachusetts too hot ground for the slavehunter to tread. It 'is 
written on the graves at Plymouth ; it is writteiv in the dust of Bunker Hill ^ it is 
written in Sam Adams and John Hancock. Treason in the blood ! — it will crop out 
iA this generation. Mark my words! If yon do not put it on the statute-book to- 
dliXi you wiU in time — those of you who belong to this Legislature that meets here 
to-ipprrow, . Wa came here and asked for the repeal of tt^e marriage law, and they 
laughed at us. tt is wiped off the statute-hook. We came and asked that the rights, 
of colored men in the cars be secured to them. . They laughed at us. Charles 
Francis Adams had a wiser prognosis, and he advised them to yield. They did. 
We came to ask for the rights of colored children in the schooU. A prbmiaeal 
l^epubliciin of the State, atj the head of th^ opo^mitteey $aid to me, 'I know what 
you ask is law $ but you shall not have it.' It is bn the statue book ! Well, we snail 
put several things more there.'^ 

Mr, Phillips' prediotioii proved true, and the Bepublican party io 
Massachusetts obeyed, the mandate of the Abolitionists by removing 
Judge Loring. 

, Thi^ speech wfts made in 1858. I read it as evidence of th^ power 
of the Abolition party, and its controlling influence oyeij the action (d 
Republican. Legislatures; and if it ooujd control and affect thepoa to 
that extent in the State of MassaQhT;]Betts — ^a State which possesses «s 
high m order of intellect amopg its citizens as a^y St^^ in this, 
y nion— how can it be expected that it will not hay^ the same influence 
TIpon the Congress of thl^ United States when men. are elevated to 
power, and the control of the Federal Gpvernment obtained by them, 
though the aid and assistance of the holders of these priii^cip^ solely 
fpr the purpose of the practical appUcation of their principles a*<lilie 
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attainment of tlieir ofcjeots — the abolition of slavery aid the iBqliality 
of the negro? 

The same gentleman, in a speech niade dnring the campai^ <5f 
1856, uses this language : 

"But there is merit in the Republicaa party. It is this: it is the first sectional 
party ever organized in this country. It does not know its own face, and calls itself 
national — it is sectional. It is the North arrayed against the South. Henry Wtt«- 
«0N said to me, ' we m»st get every northern State in order to elect Fremont; Bveu 
in imagtnatioii he dUl not count upon a isingle southern State., It was a ^isUiM^t 
recognition of the fact that the Republican party is a party of the north, pledged 
against the soiith. Theodore Parker wanted to know once where disunion would 
l%in. I will tell him; just where that phrty divides. That is. a northern party 
^afainst a southern. They made the first breaeb. Tbe first craek in th^ icehetf^u 
visible; you will hear jk go with a crack through to the center !. Its first tiistinoi 
reco^nitipa was Bank's election. He was elected by northern men; not a man from 
the South voted for him. That is the value of that party. I hail it as a sigh, as a. 
great gain. I did not hope to see it for ten years ; it has come unexpectedly early.*' 

One more extract, and I.h^ved9ne with, these quotations. , Sinqe 
4he qiection of 1860, here is the language of the same speaker. , . j 

^^ if the telegraph speaks truth, for the first time in our historf ^eatdve baa eboaaii 
« Presiident for the United States. We ha^e passed the Robicon, for Mr. Lincpln 
rules to-day as much as ,^e will after the 4th of March. It is the moral efiect of 
this victory, not anything^ which his administration can or will probably do, that 
ffives value to this succet^j Not an Abolitionist, hardly an anti-slavery man, JM^. 
lAncoln dsnatUs to represlmt an wiUi^la^ety idea. A pawn on the political ckesb- 
4)oard, bis value is in his position. With fair^eSbrts^ we ma>y soon change him for 
•kn^ht, bishop, or queen, and sweep the board. This position he owes to no merit^f 
bis own, but to lives that have roused the nation's conscience, and deeds that have 
plowed deep in the heart. Our childish eyes gazed with wonder at Maelzel's <Cfa^ss 
Player,' and the pulse almost stopped when, with puliiGig of wires and creaking 6f 
wheels, he moved a pawn and said 'check.' Our wiser fiithers saw' a man iaitfie 
koi. ^hete. was a great noise at Chicago ; much pulling of wjires aad creaking «f 
wheels; then forth steps .Abraham Lincoln. But John Brown was benin^ th? cur- 
laiiti, and the cannon of March 4 will echo the rifles at Harper's Ferry. Last year 
we stood looking sadly at that gibbet against the Viir?inia sky. One tbrn of the 
'kdeidoseopfr*-4hfe picture is. Lincoln in the balcony of me Capitol, and a million t>f 
hearts beating welcome below." .- . . 

' Again: speaking of Mn Seward: 

"Ilir. Seward said, in 1850; *you may slay the Wilmot proviso in the Setiate 
^^mbeTj and bury it beneath the Capitol to day ; the dead corpse, in cotiiplete st^l 
will haunt your legislative balls to-morrow*' They slew thie mairtyr chief on tlue 
banks.of the Potomac; we buried bis dust beneath, the snows of North Elba; ai¥l 
the statesman oeuator of New Yprk wrote for his epitaph, * justly hung,' while par- 
ty chiefs ciried * amen ;' but onei of those dead hands smote to ruin tt^e BabVlon 
which that Setrator's ambitioi^ had boild^d, and the other lifted into the Capiioi the 
PreaiiiBitt of 1861. fApplause:"] 

Mr. 'President, widely as I dlffei^ froin the' speskex 
there ii much geineral truth in the ideas suggested b; 
regards the operation and ' progress of public senti 
negro is held to be a citizen of the United States ; 
decision is to be reversed. So tell us both, Mr. Lincc 
ard. Suppose the case which I have previouslv sugg 
citizen of the United States, any congressional distri 
^lect a negro to Congress ; his seat could not be refus 
inelritable effect and result would be the instant d 
•0nicm: i . ■ '^ ■ ' . , ' ' • ■ 
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Sir, |f I }>^ rigbt in py view of the gpner3al prmcipj^ n>f jiEe Kepij^b'- 
Kican party, ttat Well !s its leading iofea, if these thihgfe may bcotir, 
wmJ prpb9.bly will occp,^ ^ coi^equent on the generS anti-slaypry 
sentiment and the leadmg ideia of this party, is it to be w(Mi(3ered at 
^th«^ the people of those States in wh|ch the institution of slarery l&« 
iiiot riierefy Essential to ^their progress and their civilization, bttt their 
ve?y jexistence,. should; ^consider themselves iinsa^ on the, advent t^ 
power of a deotional party heading suoh ADetriaes.; that th^ shcwala 
wieve it wai inootiipfttible witti th«ir sectmty to remaia «nder acoHi. 
moii Government Wifti' States in which such doctrines obtaliiied, pos- 
sessing, as those Sfe?tes do a decided , and inc?:easing; majority in tlfp 
<«Q»niry; that they should coBsider it wiser to encountei; revoluibioa,^ 
tend evfen war, rather than place themselves under thd coaitpol of ccsn- 
^feitniitieM holdjiig ^uch views, which necessarily Vould be destruieJtivfe 
.'tp'thj^m. W'as there then no! cause of discontent on the. p^t of th^ 
seceding States by which we are to accpunt for their abandoning the- 
'Uiiibn by ih^'aliiaost unanimous actioh of iheir jy^dple? ' 

If you ask m^ as a citizen of the Stat^ of Demware, wfethei^ I 6oh- 

'fiftder that tl»: sujceeas ef the Bepal^Dan piibrty in the elation of: Mr^ 

Lincdln would ju^ify that State in secession, my answer would b6*iR 

Jthe negative. I have already fold you that as regards itiy "State, oirtng- 

to the smallness pi her tefritpry, th^ paucity qf l^^ pppulatiw,. ana 

her .pftlitioaji feeblanecN3. leven in the case pf an unquestioned wtojs^ of 

cKrect in^ngement of her rights under the compact, she cofuld iidt 

Veil resort to such a remedy ai revolutioii^y adticm. She wo^^ be 

^unable to redress herself jn that mode. But ^pari entirely jb-om, :ihi4, 

the leason why ^he wQui^ not be justified iu.such actipo in po^»SQ- 

'•^ueiiceof the advent to power of a party holding these doctrines^ and 

'l^rHich will probably cairy thew itito practice to the e^Steilt 1 ifave 

"pie^tioiiiisd, is,' th^t i^ Pelawate sUveiry 18 not a &a,te institution. Y6% 

iftight jfcee ail t^ae sUves there to-morrpw and yo^ would not i:ui» the 

)fiftf^ . You. woujLd' only oruin the individual, 'l^heir valuer do^ ttat- 

exceed a million dollars. * • * 

The serious difficulty which would pfeientitaelf to h^r people would 

^^T^p^ out pf.t]u^,doctriQ^ of the equ^i|ty of TAcesu. liVith ajfiree pegro' 

I papulation greater, xelatiyely, than aay.otiaer ^te iaiibe IJnio«, ew- 

stttwtin^ nearly one-fifth of the whole population, if thistloetria^iwere 

'td; o]Dtam, the' collision of races would iiievi'Ji^bly come. I am iperfb^tiy 

^^tir^fa that $^iiatQr^who live in States where the negro i^ sp^Tsely 

.jg9$tt!^a, fpanwt wellHUftdej:9tand |hip.^i&ct (i>i tii^ antagonism olr^o^, 

arising from large relative numbers of bpth racps- placed on totes idf 

^qualjty under the ]^aw, i^the s,ame ppmipunity, i In the -State of -Pel- 

|iware„^thif n^gro has no inch equality, although we have tut fe^^ 

slaves, and a vast mass of free negroes. Under Sie constitiitipn of the 

;$tate, theihe^ro cannot vote. Tinker the common law, ^he presump- 

tipn of freedoni is against him, because bis original status was; tnat of 

J a slave when he cax?ie to the cpuntyy. He is pot eptifcl^^^ to & a swif 

] ness in a court of jx^tice, under the decisions of our co]ir,t^, m^d^ early 

in th^ history of the State, There is an excepliiop, wl^ere legi3Utivi& 

^£|,ctiop has given hiin the right of being a wi|;ness.wheJP^, h^ suptaiiis 

personal injury. Yet, if the attempt were made to give equi^ civil 
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and pol[^.cal riglits, m tlier^te <^f Dola^wrwe, to ^ fw ae(gro, it wouJjJ 
inevitably . result in tne collisM)ii of races. 

I have, in a forensic experience of more than thirty -five years, seen 
this eflFect of the antagonism of race too strongly exemplified to do^A 
its existence. It is what the Eonjan lawyers called the primary law 
of nature, the instincts of mankind-7-such as natural affection, ^.nd the 
like. The white men will not, where they exist in large relative nuni- 
hers, admit the negro on terms of civil or political, much less social, 
equality with themselves ; and if the equality of rights h^ gjiven wheire 
they exist in such numbers, their assertion renders the collision inevi- 
table. In Delaware the antagonism exists now to such an extent that 
in personal controversies between the negro and the white man, the 
negro being disqualified to sit on a jury, or be admitted as a witness, 
except in cases oi injury to his person, from the effect of this prejudice, a^ 
you may call it — I call it the natural instincts erf m^n — ^he has hut little 
chance of justice on the same evidence which might be fairly weighed 
between one white man and another. I have seen this effect too often 
exhibited to doubt the existence of the antagonism and it& effect. If 
the doctrine of the equality oif race be true, and is once admitted, the 
collision must come ; but to us it is not so formidable, for this reason: 
that when the collision comes, the white race has sufficieBt power, and 
could drive th^ inipsrior rape from the State without hazardous contest. 

I have before stated in this chamber, what I believe the records of 
history will authenticate, that where two races> of men so dissonant in 
their organization that almalgation is out of the question live in the* 
same community in laa'ge relative numbers, there is but one or two re- 
Bults — the subjection of the interior race or its exI^rmdnatioBi. I do»' 
not desire the extermination of the negro race, 1 would weave inta 
the law pf slavery every possible guard ^.gainst the abiase of the powd- 
er or tie master^ b^t never strike at the subjection of the inferior t(> 
the superior racQ. Where the negro exists ii " 
amaiff amation being out of the (juestion, ihe lsi^ 
should be kept in a state of subjection, both fo 
as that of the 'Vfhite, rac^. It. is his normal c< 
of race — the priinary law of nature— deman 
attempt to enforce a contrary doctrine will 
destruction of both race^, or. else in the extin 

Sir, this antagonism pf race exists iii the 
other, States, as between the negrp and the 
therQ }& «^ large free ne^ro population : i;t hev( 
slave. "W here the inequality is admitted, an( 
in slayei^y, the antagonism does not aris^. 
alone creates it. It is not confined to the j 
California, where they have . about sixty the 
the statement on the information of the hon 
State, whose term expired a^t the close of tl 
made the inquiry during the session — in the ! 
therp are about sixty thousand Chinese, com] 
of the population, what is the. result of the a] 
Chinese are a civilized people, though, I adn 
they are an indi^tiious people beyond all qu 
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the Chinese cannot be nat'uraliz'ed ; the Chinese cannot exercise a sin- 
gle political right ; the Chinese are not permitted to be witnesses in a 
<50Urt of justice; and* as that Senator stated to me, a Chinaman might 
'>e murdered in the presence of five hundred other Chinese by an 
American, and the law would afford no redress, for no one of the five 
hundred could be admitted in a court of justice for the purpose of 
establishing the guilt of the murderer. This is but an illustration of 
the antagonism of race which will always exist between dissonant races 
residing m the same communites in large relative numbers. The law 
has grown up bv judicial decision in their courts, as part of the unwrit- 
ten law of the State, founded on the antagonism of race, which exists 
wherever the dissonance of race is so great, and the relative numbers 
so lar^e, in the same community. You may plaj with this thing, and 
make it a political hobby in those States in Vhich the negro is found 
in sparse numbers ; but your doctrine of equality of races becomes too 
gravely serious in its eflfects when asserted in those States where the 
relation of races exists, as it does in the small State of which I am one 
of the representatives, on this floor. I only wish Senators could folly 
appreciate the results of this doctrine of equality, when applied to com- 
munities in which the relation of races does exist, and I think ike 
doctrine would be entirely abandoned. 

I have said that, as a citizen of Delaware— and have assigned the 

reasons — I should npt consider the advent to power of a party which, 

I believe, must necessarily attempt to carry out in practice the doctrines 

they profess, supposing those doctrines to be honestly entertained, 

. su^cient cause for the State to withdraw from the Federal Union. 

But, sir, were I a resident of the State of Georgia, and the same ques- 
tion were presented to me on the advent of a party to power based 
on the anti- slavery sentiment, and with its leading idea the equality 
of all men, without regard to race, believing, as 1 do, that, with the 
progress of opinion, those doctrines and principles would be carried 
into practical effect, I should, at least, hesitate whether I could advise 
the people of my State to remain under a common Government wHch 
hazarded her entire destruction. The State of Georgia is almost a tropi- 
cal State. The amotmt of property there invested in slaves amounts to 
hundreds of millions. If jon were to strike but the institution of sla- 
very, her lands would be incapable of cultivation, for they cannot be 
cultivated by the white nian in open field culture, and the negro '^ll 
not ivork except on a system of compulsory labor. To her, th6rtefot6, 
the magnitude of the interest involved would necessarily appeal to her 
fears, if you will, as to the consequences to ensue from the possession 
and control of the Federal Government by such a party as the same 
facts and considerations could not possibly appeal to a citizen 
of Delaware; and I believe that, unless I could see some equallv prac- 
tical mode of resistance to such a party and its purposes, or oouid Have 
the distinctive renunciation — not an equivocal, but a distinctive nsnun- 
ciation — of the doctrines of the Eepublican party, that, being a citizen 
of tha4; State, I too, should have voted in favor of secession, though Idon- 
sider it revolutionary action. It is not for me to decide or comment 
upon the aiction most appropriate for other States, in which tegro 
slavery is a vital institution from the extent of the capital invested in 
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riaves, who have hesitated in their determination. The decision be- 
longs to them^ and their people are divided in opinion; but, as the 
destinies of each State should be left to its people, I may entertain^ 
but do not feel justified in expressing here my opinion on the couri 
which should be followed. 

Mr. President, I know not how far the opinions which I have ex- 
pressed will be acceptable to the majority of the people of my own 
Stat^ ; but the^ are the result of sincere conviction, and I am bound, 
as the subject involves them, to give a frank utterance to those opin* 
ions. The relation of constituent and representative, in my judgment, 
is one of confidence ; and if I find the views which I entertain on so 
grave questions are not coincided in by the people of Delaware, it will 
De to me no effort to resign the position which I hold. I have always 
thought that the first duty of a public man, in a Republic founded upon 
the sovereignty of the people as the legitimate source of power, was 
the frank and sincere expression of his opinions to his constituents ; 
and I also prize the confidence of the people of Delaware ; but I never 
inade popularity the standard of my action. I profoundly respect public 
opinion ; but I believe there is, in conscious rectitude of purpose, a su3tain- 
ing power which will support smj man of ordinary firmness, under any 
circumstances whatever ; that with close scrutiny of his own motives 
and sincere convictions of right, he may meet calmly and cheerfully 
any personal result consecjuent upon his action, be it approval or con- 
demnation, success or defeat. Sir, their is quite as much of truth in 
the thought embodied in the Roman poet's verse, as there is of beauty 
and melody in the language in which it is expressed: 

*' Justum €t Unacem propositi virum, 
Non dfoium ardor prava jubmtiMO^ 
Non wltus mstarUis tyranni 

Mente quatit sdida; neque Auster, • 

Dua inquieti ^rbidus Adrian 
Nee fulrnvmntis magna manus Jotis / 
Si fractu9 iUahatm orbis, 
Impavidum ferieni rxmuB,'^^ 

Mr. President, suppose the people of the seceded States have exag- ■ 
etated the dangers to their security and welfare which would arise 
from the administration of the common Q-overnxnent on the accession to 
power of a party whose sentiment is hostility to their institutions, and 
wiose leading idea, if practically cairried. out, would inevitably subvert 
them : yet it cannot be doubted that the act of secession in every State has 
been the act of an organized and independent community, and that the 
people of those communities have by their large majorities evinced 
sii^gular unanimity of opinion ; far greater unanimity of opinion that 
existed in the people of this country at the time when our ancestors 
dwlared their independence of Great Britain, It is a change of Gov- 
eriuaent by the consent of the governed, on a direct appeal to the 
people of ^loh State in whom the. ultimate sovereignty rests; revolu- 
tionary, because it breaks the compact with the other States by which 
the common Government was created ; but a revolution by the collec- 
tive action of communities. It is an accomplished revolution. Nor 
ougiaJ^the &ct.to be unheeded that they h^ve organized a sep^^ 
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fj^mnlbii GbveimriaLeiit; aAd desire tHaf tHedt SepafartioA; ^6M tlbje'f'dJieral 
0Tik)ii may be ou terms o^ amitt Jtod peac6, and that they are reji^y 
treat for the equitaWe and fair settlertient of all questidns 



ight lead to conflict between "the two Republics. I have endeavored 
to show that the President, with the"advioe and consent of the Senate, 
kas'thd requisite authority, under the treaty ^making power, and that 
there is danger that wai* Will 6nsue if the power is not exercised. 

• Th^re are three questions which require settlement between these 
Republics ; the diyisiba of commoii property, the adjustmeiit of Common 
Irabiliti^s, and provisions in reference to the lis^ of coterininous 
streams. I might add a fourth, which would be of gteat importance to 
the Federal Union, because it would prevent and i*emove one of Ifhe m'pst 
probable causes of collision. I allude to the' prohibition of smtig^ling 
of merchandise over an extensive and uiiguarded frontier, By treaty it 
oiight be stipuliated that, by the laws or both nations, tlie atts^mi^ to 
smuggle into either should be prohibited by penal sanctions ; isina tjhe 
result Would Ue, that the sanction of the laws of both . Groverriineaitg 
would so enhance the hazard that a contrabrand system would never be 
adopted, and the mere casual inti'oduction of a few articles woiild^have 
no material effect on the revenue' of either. " , ■ . 

If you refuse to treat, Mr. President, do you* mean War ? You '6^1- 
not* enforce the laws of the United States, by the coercion of the ma^- 
tracy in the seceded States, for not a solitary civil officer, acting uiider 
the authority of the Federal Government, remains within those States. 
I trust that 1 have established that it was never in the contemplation 
of the Constitutioii to execute its laws by the military or naval forces 
as a primary power, but that they were merely to be used as subsidiary 
powers in aid of the dvil power. But if the relations between these 
two Republics are left in th6ir present unsettled condition, the danger 
of collision must be constantly existent. There is also the loss of prestige 
on the part of the Fefd^al Govemment, if you assert your jurisdiction 
over the seceded States, an4,do not enforce your laws. In fact, non- 
«.ction would amount to a virtual acknowledgment of the independence 
de faci& of those States. Why not acknowledge it by titeatijr, b^dir^t 
action, and thus avoid ooUisioa ? Foreign Governments will ao act if 
you : do not, and thus opmplicate the relaliions between' the two Be- 
pfubiios. . 

But/ sir/ it cannot be doubted that war will be, the inevitable result 
if the Army or the Navy is employed to execute the laws of th^ Fed- 
•eral Union within the ^seceded States. K you do mean wa^, it is a 
question of morais and of power. There is but one legitimate object 
for such a war, and that is the restoration of thja seceded States to the 
Union. But you can never leflfect that result by a w^ of subjugation. 
Is it consistent with your form of government, if you could succeed in 
oonquering those States, to h6ld them as subject provinces? Youmufit 
either desolatei them, if you succerf, or you must maintain yourfu- 
pjtemacy by an immeiaie standing, arcpiy^ in ordd: to keep them in. wA)- 
jectioni Look at the condition of Venetia and Austria. What myriads 
of troops is Austria obliged to maintain in ordisrto kaep aoi ^eni^rtate 
people ;iii a state of subiectibn^agaiiist their wJU I SAiy th&^dmif akon 
•and love of military glory is quite as strong a passion among the 
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Ai!k{l4clm |>dO^«^ wiA^Oftlf^ lisftidii Sle'pMisai^t «bbiiiCi«itoiJce 

pa^i6ii> and, m t& etk% some * dqoeess&l; 0(^ldtdr would tk^come tl^ 
iftllitby mtOQvm bPthe'Bi&pxMiiifMd'Hiihdiim^ ecmfdon.<^ ii»i^ 
im iHHB (iOQreiou of ^t&te Mi^istt^^cy; %y^aui^ the ofaaraoter of' tbt pi^ 
pley tttid^a'#ai*of ^ne <>r two ^n^^ionfl;, woild chaBgej asdtbd We^ 
of ^^Iviii'libet^tyiiliat noi;ir ekifttd' tkipo^l^houtiiliteinatiimiWouM serfLs 
oitely dtrtfitnabed, or, f^ketp&i ^^irely- «eMet' 'Ponder/ too, Mftf 
i^rcu^^t iittd S|m;dt6rB, MpM the adrioe of the great Hamilton, thi^iii 
9^'imdmow^o^mtikii^^, esd^tihig o<r$r isepariUeimd iaddj^detit <mh4 
m^lniitieflf, It is Anvite to esi^pect'the maiuten^ee of that (Stiofveinmdnt'h^^ 
tbe^^eoei^ddik of anrms. ' l*he experience.' Knf bislofjH' is. entirefy agirtttiAi^ 
^loh newibfti' ' But, ^SeiliMors, lyou- 4ahnot oo&o^r Ui^^ Sonthiany^mote) 
than the South could conquer the North. The first attempt- at ootiii 
qbe^imitoa Of iieceftsityj'froM'tlte'lcku^ 4>f 'cotetctet^ flttca¥fcb«p sla^- 
holditibStlates into the Souths Coi^dbrac^, andthlrixfew^r^i3lblic,'a^i 
it ^laMi^,< bis \Mh tfa6 treatlb knd 'population t<y'inaiiata«niana«ionab 
existebcwf. .^Itirbtfldbfe w shoi^t ?w^.* The tesuW of.war,'too, wal-f* 
WAys .do^j^l, arid ftii^ beyoM l^iiiHan foresight* Ao<lidait uriM ^ftoit i. 
determine a de0iriv% ba^le. l^he individuiU geniiis of Jieadems bontopokr^ 
theiei^^ents' Of irar far beyond" any oontrol that e$n be exemaed b^* 
hin^oan^geniitt during it etiuDe< of peace. The geoiua* of jbndrew Jaok^^^ 
80ik>s^Ui^ Oie Irtotoi^^o^^If'ew Orleins. Undfer an^Aher, though ^w^ 
able «o)^r;it^Dii$^ht hav^* been lost; The majorUrf of numbere ai&d 
resouve^ wiK'ttOI irtisrifle BU^ceas in war. On the ^plaito of Mtrathon^ i 
tittt'ilibtisaiul dte^k^defeivted tkedountlei^ hosts oi' 3iM||% and a cdm^ 
ptt^{yely small niidabeis of deficienxly aarmed'Swiss nioSrtaiiieerg met^ 
th^lb^l^ ebit^bry^f C^toles of Burgundy, and^defeated; titt^lj^ an4'> 
diMittOvidfl the 'beM^atmi^ ^mA <»^ani<zed army of Btin:^> < ^ ^am^iechi'' t 
bimi'mti^ notbe foi*^ti^n| amd histiory is filled withf'iliimltir illustm^ t 
ttons,"-":- ^'■'' ' • ■■-">'•> *•' '-■ ■'- ' ' ■' ''' v ■*"■■ '' ■•' '^ ■ ■ '■''' 

'' Agf^n^ ' fiTir, tfc war of int^idtf/ Vhich; if the war oomniiebceft, mitit be^/^ 
it«r^chiM*aeter, if you attempt to elfect your purpose tmdjer the preteiSt'^ 
of lEtoftiroinig^>th^ Wsf, is^al wttjs in fevor iof the* invaded* cotf ntrf .^ Mete ^ 
will ^ght'fottheii* homes* ih'd th^ii* fir^ides' ds tiiey >#iH ^noti toht Amp'^ 
<»>fM^Uei$tf/ and will e^dii^^tfa^^^ ofptivatiopi aiid imitoiug, > 

I'Htii^^lhkii'y^eldlio^^he iuv^eiif; 'and disparity of fofceiie^t iiikire*^ 
the conquest of aW ittvidedtttoufitry; ^^bu h^iT^d ihe iildsttotiott4nyou» > 
owitio6i»test with €Nfti Britain. The: relative po^eritenopdlatioh, 
Wdi^< «nd aifmed c^tgi^nti^od^ of Sngtaoidiii 'lotion to^h&r^doniei^:) 
flij thtt' fim^ of ou]^ Ee^Olut^, < wa^t far greater than the relative' powet^ ' 
o^tb^ northern' Staib^ttfthis Union would be as against Hb^ ^tbeni>: 
rgjtibMci, even irithontsUpposhig^thatothei^States-^^ich must ihevita^ > 
Iflyooeiit'-^woidd be^awA into the eonfliet. '^feeat/Britain might po»- ' 
siMy,'ittid^i''abler MUttirvmeta; have sticceededfo«'the4i|ne; ibnt afte^* 
the^ifi'hH; Vlood was^ih^l*^ nev^rc(!mld have retained^ her supremacy' 
i^^M^hU'oountrjr. ^cCioncfliia^n might hare-saved- her^tiwooh>ni^jb the: 
^IMT iobtai^de, befik-e^ndem^n^cewa^decAai^^d, but dft^arits'de^lifi^bfl^cr 

t&^acbio^ledgmen<M^4he^i<idep(a(nderice^b^Aifis6^ 
awd'WaiT'merely^'iatwstion'Ofi iime." './/;'■•.■.'-••■<[.,- ,''..Mf_ -i 




Digitized by 



Google 






4t^ 

]#4ite aecvite ijotaurrecibti m th^ g^a^ of this tt/m FetrnWc^ ie qjo^j^^ 
tUffMybjid.: Th^ Act ^^ircmld 1m forbiddexi bj oommt H bwoanUj wi\]»', 
iocUfMUt voice of the world* B»t if the apirit ^ imaligaity wterteift 
q^n^ im ide% it will b^ disappointed. Secvileiinsurreotipw iwyooc^uv 
a]^ ha¥tB ioeourradrin the biotorj (d the lyof Id-; but oot nt/the <^U of ani. 
iftfud^* . yotoiOtrn Wjwai witk Great 5teitaitt,.in tiae ,Betoluti0ftaivli» 
ISlA^jlluieti-flte jflua. . Whto the great «x^y of N^okoB intadedi 
Si«fl«ia; though the mass. (tfiher population were bondmen, thQ.a^»Bd/ 
thef noble. fwight side by side. Theur sacrifices, accojfding toth^ooa- 
ditioK^ weiJeequal. . Th«y eq[ually displayed their loyalty to theii cooav 
tcy^ijaod iUiUtod'. with l^eimme detenmi^ed energy m relating lb» 

iavadw*,: :■'. .j... 1--::. -M r i.;-«/ ■;' ['.[^lur, ^ -:!-(>-' >■ 

-JfatberejjMr. -Et^^ideo*^ apointiofhou^T ? vPhe Unionds ncrtidi«K)lv«(i 
ifjwejeft. t^se Stalfiiatto^ 1?helInii^;SM<^ remain ;. the Fed0fal.GiQ(vr 
^jnmtotT remains.. We are a great And powerful natiw, Pjirtof Ike 
dxjiniiiTvs.oyer which our ia^ extended may be onrtaileid, mi eftr. 
jw^cdnon oyeri them lost, but: we remaii^ jn^itkall the bhmWte'^f^ff^ 
iwtion^ if wel acknowledge tbemew jr^pwblic. iBut it.toi^-bft said Art, 
if/We sever in>coilseqnenoet of thiftiSeo^oli,! wising from the aB*i«fiW 
veryj;isentiibinli;, into Awo separate ^vern««wwt% theiifilaiftetsenliiftwfr. 
wiii ptoduoe. iceUieion between the mdepimden4^.gQVernibe|t$Svhy thfr 
siiwe aotioojjandii^tQrference.Whicb has Jbd to/se^essioAffroi^tH coi)^^ 
m/wi ftoTteflritoenii. : The answer . is, . that the an^lavi^ryj sentim^n^ 

ittb the ma^j^^K^ least, is I an honest, tbomg^Jt^aA J .tbif^, 'a> mistj^oa 
^ mvioti^Mi, loiffiled in iga^mnw of the i^ri^titmaof r^oei [.TJwsy b^li^ft 
9k\m^ t^at rthete is' A tabral . r^oneibdlity^rOfr tihdit'^p^rt jodflnected wUK 
thi$' opecsffions. of .the^ooranu&n .Gavernmewb,: in ' relation to this iwtUu- 
tioft^.fDhatirespoiisibility.oeaees it' tbi* «(^Wirw»WiQ ia^aokni^^lticl*^ 
as a separate nationality. We live on terms or amity with Spainaadj 
witfitBiM^il.. ilbftre.never yet b^aiifAtb^t a»y ic*gani?5ati3t^b»*b^° 
mnde it{ atiy poartion ojf .this, oonatry in. ord^ ;to islSsctithe T^^Mm^ 
beibit^en maater and aWe iti Cuba or Bi-a«il/ ,\i^^ sfttfafjf entireljr 4^' 
henisstt opinion Itts jto .mtiral responsibiiitjf foiptbe exiatenc© of alate^i mi 
a^i inetftjntibft Im^ separation j.andj that. -opiniq^ whateveir. m?iy'%v«» 
been;^ efieeA of political eau»^ and.ipdividual.iwnbitipn/iaioslwiBg 
oBiinerftasinajittrhfts led tatKe.di(5integna*ionloftbis Uniori^ : } r; ;. 

,rMn,JPr^dQ«t,.if.«o:mahp'^ aepai^te andAndependetitTTCQMUOiioilias* 
exisliing-unaerMa common jGovernittant,find^ that, ifx&m dissoMPio^ 
othaJ>ijbs,xjf:manners, ofrcnistoms, oltftom *i3fctagQnian\i.ofi of»wp»*i^<>'J 
any'^dtWoatoo^l^y.^^^^ **^ longer remain; under that oo»mon! Stt^- 
er^tm^ent^ eanid^ree.by peae^ul inctipaito.^ep^rateinto 4wo , repttbbi^ 
eaiohjptfi^aing itia jrfvn dastipfy.aocordiftg U>i its o¥n vfi^^a ^nd the. will 
of'itejQwt people^rit will afiford.,the most fqregPftnt.iwd 4onclnmFe e^r 
d^nfle:that evexlhas b^n exhibited te the wo(rIdl<rfithe eapacityj<rfiPi»Ji 
fw:sdtf*gavetnm«btj . It;,on^the eofttrary^ bto^d .mttst .^pw, ao^'wW^ 
pjiolaafiirtl^vil war^ li»$ consequent upon sepavatipliu'tJbt)^ i^de^^lK^lt 
t^iiijji^iajtoteitM'SMppftrt'this Fedftra)^ jOjOv^rttmentrbft shattered Jntd: 
fragments, and probably many petty and powieiliess* gQy^tnmenta. ariflftj 
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upon ihdr ruing. Years of confliot may establish separate National- 
ities, but in that event the last hope of the patriot, the philosopher, 
and the statesman, for the self-government of man, will perish witn the 
dissolution of the Federal Union. 



H. POLKIKHOIW'S 

STJJAM JOB PKESS, 
WckBhingUmf D. C» 
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EXECUTIVE USURPATION: 

Speech of Hon. James A. Bayard, • 

OF DELAWARE, 

In the Semite of the United Stai^yJuly 19, 1861. \ '/ 



"^he Senate having under consideration the joint resolution (S. No, 1) to approixe 
and confirm certain acts of the President of the United States for suppressing insur- 
rection and rebellion — . " * ' 

Mr. Batard said: ^ ,. 

Mr. President, during the special session of the Senate in Marcli 
last, when seven States had withdrawn, by the action of their people, 
from the Federal Uijiion, disclaimed all allegiance to the Government, 
and organized a s^arate common government, I took occasion, before 
the public mind had become excited, to express fully my views of the 
structure of our Government, and the unhappy condition of the coun- 
try ; and also to indicate the course of action which I believed mo^ 
conducive to our happiness and prosperity in the future. I then 
thought, after the most anxious and gravest consideration, and actu- 
ated by no earthly motive' but the good of my country, that the only 
alternative which remained was an assent to the revolution by whicn 
the Gulf State^ had left ,us, or civil war. That though the secessioti 
of aState was an Act of revolution, it was an event 'not provided for 
by the Constitution, and could only be met by war or peace. That 
the power to coerce a State by the General Government by arms, hav- • 
ing been expressly refused by. the framers of the Constitution, we had 
no other resource left but war against them for a breach of the compact 
upon which the Federal Government is founded, or peace and the 
recognition of the common government which they had organized. 

I did not doubt tha^ the right of judgment as to peace or war rested 
in Congress ; but I was unable to see how any plea of executing th6 
laws or retaking the public property justified the use of the military 
power as a primary power, for that purpose, within the intent of the 
Constitution and the powers conferred by it on Congress or the Exe- 
cutive. Believing, al^, that the withdrawal of those States did not 
subyiert our Government, but left us a great and powerful nation, I 
thought a peaceful separation preferable to what I consider the greatt- 
est curse which the providence of God can inflict iipon a nation — civil 
war. I alsa indulged the hope, and now believe that hope would have 
been realized, that 'by conciliation those States might be restored to 
the Union, and expressed the opinion that an attempt at coercion 
•would drive, other States out of the confederacy ; and in tjiis, at least, 
Hubsequent events have shown that I was not in, error. The Execu- 
tive, as I deem most unfortunately,/ adopted the policy of coercion^, 
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and collifflon followed. An appeal by proclamation was made to the 
people for yoltinteer», wbiob involved of iiecessi^y coercion by arms 
and war, and fonr inore States withdrew from the Union, and joined 
the Confederate States. The convention of Virginia bad shown by 
if peated yo|;0B thaj> a majorijty exdeedijjgj seyenty existed in that bodjr 
deeply ^tiaqhed to the tTnion. anxipns to retain the State |» tie Umoij^ 
ind to-settlfi the causes of dimcuity wWch had arisen among ns. Od 
the President's proclamntgjQn, "tljajt cOpveBtiOQ Receded fiom the Union^ 
and by an overwhelming majority of the people of Virginia tbeir 
' action has l)ee]i ratified. (Bennesse^, which a bkef time before had 
refused by thirty thousand majority to call a convention, immediatdy, 
by the action of her Legislature, Idt the Union, and her people rati- 
fied the act by i^ixty thonsand majority. North Carolina withdrew 
with entire nnanimity, though sfce h^ voted down a conveDti<^ i^ 
i^hort time b^ore; and Arkansas, whicb had from h«r loye to tW 
XJnion postponed any consideration of the question of sece^on till 
the fall, in order that so eventfdl a matter should be ftilly discussed 
{be&ipe lier people, i^d it^ elB^ota gravdiy weighed b^r& detenmm- 
tion, ftl«o \^ as^ aa £)pB^0q^e(nti upon the proclamation. 

Much ^9 I deplpred the 10S0 of Ifce Oulf States, I was then wiffing 
IQ ym ^ teag^g^ Qf Burke, in 1777, in relatioB to our own Revor 

^ < ff To part witii tbem as a finb, bat as a limb Wsave the body ; and I would \x^ 
M^r^d wi^ la^ore^ ^ mos^ ^ad Ibieeo De<^^saii|rj ; a^Tthiog Jn^tb^r than a fruitl^Hpe- 
^8S, u^nat?ir^} fiivil w^.*' 

Sir, \ am as deeply attach^ to th^ Upion as any ma^ whp daiiBB » 
seat ip tl^is Vody. I would have saved it^ in it^ integrity by coocilia^ 
iipn and comprp^is^ ; %i^ it is. oy coi^l|M;;io34^ ^a^ in JOfj papt fifi^ 
j(a word or ^,^\ s>\ n?dne ever enc^n^ed a sectional feeling iimoeog my 
IPQuntryo^^o. Nay, ^lor^, if ai^y sacrifice 9a iixy psir^ involving i^op- 
wty or even life itself, could npw end ^hi^ n?ih?ippy e^art^le, ^m 
restore fmd pr^ry^ tl\e Unioi^, i|«rith t^e feateraal feelipg and p^ititwMJ 
iieijtim^i^t in which it,was founded by opr foi^fatbers, tibiat sacrifie^ 
WQi44 fe Tcadi^y apd ch^rf^ly flwi©* I ^i^^ld leav^ jftori^ber<«r 
Moii^er inheritance to ^y children >ha« the reflection l^at^ ^h^ fa|^h«r 
had sa,crific^ hiipself fo^ th^ prosp^ty and welfare pf his oouE^ry. 
' ^Ujt tke paa^ons <rf the B^iojn h^ye be^om^ excited, and the «ry 
;5^<jw ?§[^ '-' ui;i^ond;tioiwl s^ wdth^ pushing out of robeltioiii,'' 

^at^i9uii ti^9 JSr^t 9tjep ^ijayiflg \^^ *^^P foiT the pjoyrpoipe of ocoicilia^ 
j^ifjp. %\si^ are t<> be V^wed \f^ p^v^npes, ms^ the i^ili^iEj Y>W^ 
%^ b|ecoipe tiie opp^iqia^t pow^ i^ a areprefip^t^tiye rep^bjic. m^ * 
^j^yvflei insu^rifeptippi is ^b^pej^te^^, shjpwd '^ pirpye ne^^^jwiy; fcf ^ 
piTOP?!? of eK)nftttest aft4 »^^^ 

^*Xrn(?p^dit^OI;^ll subpiji^^ijoin, ^n4 ft© ciru?4iii^ out. of -rebetii^" wa?' 
]t,m^u^gl^ of tl^e Orowi^ aiid n^inist^^ ^ Qyeajb Biritain in t^ 

;:ehpi?^b0ofi^r€^tQ.a]|:Bp^ tjb^ i?W9^d w^ ^^m^ b^Qn^lv^'^ 

the wJy a^r]^fi(3ibl<^; aj^Dfi^ts^. 1%^ Gi<^emmen^ ^asi Ijo h#^ sfif^i^gA' 
ened, and tl^e do],9iiiejB to be ais^b^^d* Tb^ h^h^ <m^m ^ ^"^ 
suspended in Aj^uericja ap4 <Wi ^he ^k ^^e^^^d t)9i(^ iff|ii^Ew»||t,Uei^i«l^ 
J^^era of Wftaxqu^. ^sx^ Ipy th^ Vniyt^d.^^s, Qpnggp^fp ijfi^?«i d^n&ii^ 
as pirates. Let nieread the answer to thi3 cotwpb^qI i^di^ ^ ^' 



Burke, ^hith it|ibodte» the geiiefal seiitimeiiti6f 1^^ gte^te^^ ^fe^men 
attd itxmsi patrioid of fiaj^iatid in tliat day. I teki ttotii bis letter to 
the shferiife of Bristol, in Aprils 1777, leto tlia^ ^ year aftet otir iid$^ 
pMd^ee held been ^^lalred; iind ib)* it^ getieral trnthisi; ai^ ^p^licat)M 
10 tm present striJLggle, the Virhole letter might be teiA Hrlth, profit by 
every irell-wishpr of his country: 

^* It h said that, bding at War ^tch the cbfonies, WhaceVer our seiiciikiedtg ionighl 
iiav« b«ea befor^ Irit tt^es l^twe^ us are lidir dissotred ; and ail tKe poricy We h^Ve 
left t» to «trengt^ett eke handn of the G^oreri^meM to reddee tbeni* Oa the ^1ritiai|3il^ 
of tfats ar|;umeat, the more aisehief we sufer ffom any admiaistr^tpii^ the iiiq#9 
oar trust to k is to be coairined. Let theok but once get us iato a war, and theu 
their power i^ stfle, aiid aa act olfdbUyldik ii ^asited for All th^ir mitooaduct. iBiit 
h it tirtfe t^at Ootek'^kiltot lis always to be ^^engtheAed tHth ih^ iustruinents of wkr, 
but never fttmishdl witH the means of peace f |b former tim^ mioistees^ I aHow, 
faave bei^ sometimes driff n bv* the popular roice to assort by arms the nmiiiiMl Mnar 
against /iTtfi^ powers. But toe wisdom of the nation has been far more clear wiiea 
those fhiai^tcrs hare b^ea compelled to dbuiolt its inti^au hp trealff}^ 

Further: , 

*' This mode of yielding would, it ts aud, give war to indep«&dency without ft wtf, 

Biit ir it had ithid meet, I coafesh that [ ^^ouiil prefer independency without war to 

' iikdepiend^bey i^th it; attd t liftye do iaiich tfust in the inclmatiotis at)d prejudices of 

maaiaiid, and to KtHe in' aayjthiog t\»t, that I ahoold expect teh timeh hi^r^ beoefit tb 

this kingdom^ — 

The United States^ Mr. President--^ 

^ IHnift thef *ffecd(»ti of Aibisridl,**^ 

TkeSdnth-^ 

^^ though under a Separate eisMat^lishnkent, than ftoin her perfect submissnba to the 
Grown and phrNament'' — 

The li'ederal Gdrernment-^ 
* accompinied Wfth \iki terror, disgust, atid ahhorrenoie. 

** Bodies tied together by so ttnnfttuial a bond of union as ihutiiftl hatred, are only 
^ionfMct^ to tlieir niin."^ 

Coul^ we, Mr. Pr^idehi, if after a deisolatiiig war we sueceeded lii 
i^bjngating the SonHh^ bind her to us by any other bonds of linion 
thaii mutual hatred, aiid is it not true that such a boUd of unidn Vouldl 
ilivblve th^ i^Uin of both the North and the Soiith? . 

It hsks been Said that if we let these States go in pe 
tbe right of secession at will by a State, and that sucl 
lead to the eUtirei disintegration of the Uiiioii. Bui ^ 
to the right! of se^jession by recdgniaing revolution. I 
a diiigle State to sei(5ede— -even a latge State— testricti 
(not by arms,) couprfed with obriciliation, riiight We 
^onld be suoeessful in restoring her. Su^h was" t] 
aiioelatoi^s' in the adoption of the Constitution t6 th 
Bhode islaiid and the larger State of N6rtH Carolii 
it^emaiiied otit of the tlhioii after th^ orgatiiz^ibn of 1 
emnient i6t one year, and the othei' ^' yeif aind a hdi 
^txki Sec^ssioi is rdvo'lirtioti, ind thai ye have <h6 rigl 
A ^^e; if Om^^^ so d^eid^; But tfa^ tifbj^tit of the 
itie^ f^toraition bf th6 Stikfce to the tJnibh, &nd, ais agaiii 
the menace of war would in all probability, from the 
of the Federal Gaverament^ effe^its* ob^ct without b 

I dismiss, therefore, all appfeheoisioti^ from my mi 
tube recognitioii^ of ^ revolutioh inau§u:rapte4 a^d carri ^^ ^y GooqIc 
section o^ the country by the §oUectiye 9^\\gn gf its people^ as con<S4- 



ing the right of secession or leading to the future 'di^ntegrafion of the 
Union. Syr, in the Revolution of 17 76,. Massachusetts wm th6, colony 
that first embarked in resistance tQ ;the mothet. country. Does -any 
gentleman suppose that ijevolutions mvist not he ^ealt with according 
to their magnitude ? CsCn there bq a doubt that the nnstake which 
Great Britain itiade then, was in attributing the spirit^ of resistance to 
the leaders alone, when the hearts of the people were in the contest? 
Governor Gage issupd his proclamation in Boston, in which he offered 
to all the inhabitants of the colony entire protection atid amp^ty, with 
the exception of John Hancock and Samuel Adams, if ttey would lajr 
dowia their arms and submit to the Government ; . but the offer was of 
no avail. , Does any gentleman suppose that the colony of Massachu- 
setts alone could have resisted the power of the' British GoveTBinent, 
unless the sympathises of the people of the other colonies had bedii 
enlisted, and they had made common cause with her ? Having a com- 
mon interest, they united to resist an exercise of power which, if sub- 
mitted to by one colony, ^ould in the end be crushing to the liberties 
of all. Had those fnihisters not "been blind to tlie general sentiment 
of the people of the colonies, they would not have; held and aotei 
upon the mistaken idea which is now so rife in relation to the seceding ^ 
States, that it was the leaders alone, and not the people, whose hearts 
were in the cause, and Great Britain would .probably iii the first.in- 
stance, have parted with her colonies in peace, or retained her general 
authority by concessions, saving herself a debt of more than a/J^hpu- 
sand million dollars, and also carrying on with them a commercial 
intercourse far more profitable to her than would have existed if the 
the powers which she claimed over an unwilling people had be^n en- 
forced by subjugation. Eevolution by a large section of country, 
composed of ele vei;i States, with singular unanimity on the part of 
their people, cannot be met by war, if the object be the restoration of 
theilJnipn ai^id its. preservation OtS a. r&presenUUive republie, 
■ ' Sir^ on .this subject let me shpw you what are. not merely my opin- 
ions of. the ^impracticability of a single republic, or ex so extensive a( 
country as ours without the existence of the intejpial governments of 
" 3pendent States, boiuid together by one common govem- 
^mmunities separate among themselves and constituting us 
egards the world . at large ; but the opinions universally 
It the time the convention sat which framed the Federal 
. No abler maU; with rare exceptions, at least, if any,. 
Ison, of Pennsylvania, wa^ found in that convention. His,. 
ed as an active participatpr in all ;its debates. He -?^a^ 
'amers o^ the Constitution,. pcQUjliarly entitled to our grat- 
le of its mpst ardent supporters, bpth in- ]^s original forma- 
ts adoption by his own State. I read from a speech which 
avor of the adoption of the Constitution by the people of 
a, in the cpnyention of that State, and I read it in order 
danger of consolidatipn into a single governmentj' which 
inpident to the subjugajtipn qf the southern . States by thej 
^^r:" ' ;' . , , ■ : .. .: ',...• *• . . - .^ 

i States may acjopt any p^e pf fou^ differettt .syelein?. Tleyifcpaf 
become consolidated iuip one GoFernmentx io which the separate, exist^wje.^f^he 
States sb all be entirely absolved. * They may reject any plan of union; /or asspciaf-^^ 
t^^ and 8»0t feis' separate- ntiA utjconriected Sfites. TheyjSiay fbm tWo or tn6r6 



oonfedemGies. They mayitnite in oiie feieral republic. Which of these systems i 
ought to hare been formed by the coDrention 7 To support with 9^or a single Gov- 
erniMra over the whok extent^ of the Ihi^d Staies isxmtw demand a system of the most wv- 
qualified arid most unremitted despotism. Such a nuthber of sepisirate States, coDtfgfu-^ 
ous in situation, unconnected and disQditedan goyernmetitj.wpuld' be at' one ^ tipie 
the prey of foreign force^ foreign influence, anid foreign intrigues, at another the 
victims of mutual rage, rancor, and revenge. Neither of these systems found advocates 
in the late convention. IffrpfmM they wiU not ftnd advocaUs in this. ''^ ' ' * 

• After discussing. the' r^laiive'meiits of a uuion of two or more re* 
pmblics, or intoone; he speaks pf ^the l^einainirig system," which wa^' 
adopted, "as a -union of, them into one confederate republic." No mait 
can doiibib that the words *' confederate" and "federal" are synony-, 
ijiou^/an4 when applied to this republic, or any other, imply, from the 
force of the words,, a «onrtnon governmeiit over separate independent 
aommunities. 

I haFc read it, sir^ to warn gentlemen that the system of government 
adopted in 1787 is inbonsislSerit with the pr6secution of war for the 
subjection of the South; and yet you cannot execute th6 laws, a6 you 
claim to do, within thei' CoHf^erate States without their entire con!- 
quest ^nd subjugation. You must, if successful., convert, and it.ha^ 
'been threatened by many leading papers-, and by at least one leading 
member of the administration, that jouwUl convert this Grovernment 
into a single Government, and. absolve all State lines. 'In answer to - 
Such a purpose, and as an all-sufficient objection to it, I give you the 
gfreat general truth enunciated by Mr. "Wilson, that a government of 
that kind, to exist over the extent of this country, must be '' a system 
of the mogt unqualified and unremitting despotism." 

Sir,^I would preserve the Union. Why? To preserve the liberties 
of my country. If the Union is to be made the means of prostrating 
those liberties, then it is far better that the Union should be aban,- 
doned than that free institutions should be abolished. I value and 
cherish it, not merely because ^t gives us a powerful Government, blit 
because its power secures. aAd protects the individual liberty of tl^e 
citizen, and because the Union, under a Federa;l Constitution, will per- 
petuatb republican institutions; and preserve self-government by tho 
people. ' . 

By war you may subjugate and devastate the Southern States ; but 
the large army you must permanently maintain to keep them in Sub- 
jection will inevitably, in the end, subvert our own institutions and 
convert a republic! into an autocracy. It is easier to organize than to 
""disband a large army ; and more difficult still to disband 'a dictator 
when you have yielded to him the power of tlie sword tod the purse, 
and subordinated the civil to the military power. 
. But have Senators reflected on the effects of civilwar upon the 
character and habits of the people, and its demoralizing influences ? 
Let me give you the portraiture* of those efecfe and influences^ in the 
language of the same great statesman ; because the truth is general and 
fts ^plicable.to our times as to the day in which he lived, ^^Civil" 
wars," said Mr. Burk^ — 

** Civil wars strike deepest of all into the manners ol the people. They vitiate 
their politics j they corrupt their morals ; they pervert even the natural taste and 
relish pf equity anB justice. By teaching us to cousider our fellow- citizens m a 
hostile light, the whole body of o^r najian becomes gradually less djear to as. Thv^ 
very names ofafiection and kindred which were the bonds ^f ^M'i^lT^A'MWT^ 



9gfK9i Itcffrnp new iD^mti.T^ ta hMref iMi4 mgci wtai iN cKi«iiimio» •f oiv 
eoqntrj i^^idij^Ydd. We^ ipii,y flatter oorjeh^ <bat we shall not faU into this mis- 
fortopiie } h«^ i|e Iwve D9 cJian^r of <pi^nypfion that I know of fron the ordinarir 
fr^Ui^A c»f oqi; natnre," - • 

If tbelMigvage of the stotesmnp wiU not convince yon, tnke ike 
corrolK>ration in tibe experience qf the soldier : 

'* It has be^n my forgone to hare aeen niueh of war, nore than most men. Ishsve 
been epnstantly engaged in the actire dli\ie« of the.miiitanr iirofesnon from boyhood! 
nntil I hare grown gray. My hie has been passed in familiarity with scenes of 
death and snfleijiig, Circifmstanc€9 hafe placed me ia conntfie^ where the war 
was interoal^liietweeQ opp^psite parM>s in the same nation— and rather thna n 
eountry lloyed should be Tisiied wii|i t)ie calamities which 1 hare seen, with the 



linotterable horrors of civil war, 1 wonld rnn anr risk^ I would make ai^y sacrifice, 
I wotfld freely kiy ^own my life. 7^<^'® ^^ nothing which destroys propert]f and 
prospei'ity and demoralizes charaefer to the extent which eiril war doe*. By it the 
hand of man is raided againM his neighbor, against his brother, against hi»i|^ther;. 



the servai^t betrays h 19, manor, apfl the master rnia l^is serjrant." 

Snoh vrs^ tbe e;sperieiice of the gr^ Ihike of VfefHvgtpa, nnd I. 
pray Go4 we may profit by tjiat experience befoope it is too Ifite. Sir^ 
it ipay he that I h^ye a ino|« yiyid imagination, qr that my i^eirf ei are 
less fi^ than thoi^e of niy V^iher Senatoir^ ; hnt I cottfess, thut when 
i think, of the blood th^ W^»% ^9^ in this eoiitesit^ this nnnfttUTa) eoBr 
teat;, o£ the deyastation that mnst ^iisw, of tbe hi^anlive^ that: m^ 
be sjacrificed, a shndder riins thf ongh my firamey and; m^i: heft^t si(^^ft 
with despair. I am fqr peace, ap anpistice ai)d, negotiatjioii,^ whether 
by a general conventioi^ or l^y treaty^ or in any other i^iode; I «w^ 
i^ot for t|ie mpde; it cjiy^ wp^ can be terminaljedi and. pea^ epme to 
my country. I wonhj irejceire th^ proposes; of thoeoi ifho faagrie at )^i9t» 
b^n once onr Ijrethrei:!. Iifptiid yield nothing which I thongl^td®- 

f-aded the United ^t^s^, or snbyerted pnr ibrm of goyemffltefit ; bxit 
would, by comprpjpaiite^ r<^tore them to the TJnion if possible. If 
that'9;ere impractiii^We; I wonld part with them in peace, ^on ajn^ 
aiid equitahle settlement^ We know that' they claim their indepen^ 
dence, and oflFer tp account foor all the public, property which they haye 
' taken; that, they haye neifcher inya^au^, ik^^ 
to inyade U)9, but claim their own right of sel|^gpyeripBen;fc^.fo^inded;Oii 
''the consent of the goyeijied." If their terms of settlement be unjust^ 

I the war until they submit to jurt terwis^a^id 
But- ypuj must receiye their ol^rs before yoa 
i^ihility, unless, ip^^ed/ unepnditipQal <«ubnaisT 
1 of Great BriUain from onr ^pcestprs^ yonr^ 
Thpsp ancestor^ owe4 allegi^qe to thecro^m^ 
f ; the , gpyernn^ent of England saidi n^ithout 
we revolted by thi^^ cpUectiyei action of. timx 
^ ralGjfoyeifnmen^v and you say yFithont cause. 

^^e;saggerated their causes, of ccwpl^nt; ad- 

recipit^te in their actioU) apd <that their, senne 

pejrty an4 spci^l institUjtior^s under tbe Federal 

jirely pyerrestimated ; yet J tell yon. that it ist 

\ of history will not gaijBpay, thivt " suelv an 

e^jppj^,ap,tl}e d^^ffection and reyplt of a whole people never took place 

irit&ii^ ^Qff^ considerable errors of conduct obseryed towards thenu'^ 

Senators, I am well aware that the administration and' an Pverwheljn- 

ing majbrity of Congress do not sfad will not assent to my yiewn : tiljlat 
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im t^guti. fdrca md ivar as tkb ^6 ind <hfl^ miid^ 0F p(t$&tiikg tti^^ 
1u moo, whilst I have a bonfideaait beli^ thai? tli6 X50ti*iauatte6 ^f #ar 
^U inevitably subvert the rep«bli©> and sttbiltit«itl^ a iiilitair;;^ gove^ii"^ 
meat for civil liberty and a goveirntmeiit of laws, I t^ satisfied 
that you have deteimined on vrs^. I im^gtt no mato's motives, 
though I dissent -fronit ye«ur jmdgmeiit, ^nd oondemn yo^ P^^^^ 
tyf warw Resistance; ho^dver, to thfe w411 of suoh a mbjonty, J 
IpMW td be futile and hopeless, and I m^tf ^ 6tn%sti4i: itt m &i^ti^tiB 

. opposition to your pi*actical Measures ; y^otfr priactl<Sal tegigHattoii^ iittf^* 
fore^ hasmety and will meet, no cavils* oir objefitik^iis ffdtti^ me ; eicepi 
fi»leed, ^lis ahoidd be introdnoeid; palpably viola^^g the Constitutiolit 
of my country, Wiih you re^t& tWe' #es{!«?n8ibilify, and as I danno* 
cbnscienciously supipott a' course of actiotk wh4iiSh' is .against my cbnvic-i^ 
tiou, nor wisely conteiid with a miajority Which I know to be irresisti* 
ble^ I shall .awisit that change in public sj^ntimJent which t feel con&detil 
wiE take plia4e/ when the hour of paasionate exisiteihent has pas^edl 
And the blighting influences of civil war have awaki^n^d what Fishe)^ 
Ames^ well called '* the second' sober thotcght of the peopla". 

Much as I dissent from the Presidbni s me^BAge in its i&ode of staititii^ 
Eacts^ its arguiiients,- and Us omisjii^ns, I fo^b^r even a single com- 
ment; open as i beli«ve it to just' c^itbistn. J leaV^e that task to 
Others, by whom, iti- my opinion, it ha* been well performed. But I 
k«ve some hope, some faint hope,* that you\may be induced to refraitt 
frompa^iag the^resolutioii now before the Seniate, which involves ad 
practicallegislation^ unless indeed tkefQ is atf inteikt — which I4o n^t 
««ppk>se— to suspend, by iridirectiouj the writ of hi^ibi^Gis ctvrpus in thii 
future. I proceed m>w to the co^idcration of the r^olution, 

The-joittt resolution impor^ not merely aln apprbvatl of the Acts of 

/the President, but a declaratwwi that all the^^acts enumerated in th^ 
preamble ate to be *' in ajl resi^ects legkla&d valid, to the samle inteifl 
and with the same effect as if they had been issued and done Undef 
the' previous express authority and direction of the Oongrees df thd 
United Stages," As regards four of those abte, it- would be verv im^ 
laafcerial. whether you passed this resolutiool or ns6t ; as regairds th^ 
other two, it is of the lafit impottance to the dibe^ty of every liiaft M 
the United States that y^ou ahqcdd not pass it. 

The preamble recites the act of the President in calling volnii^jet'^ 
into the service on the 15th of April; to th^ act of blockade of C€irtkin 
ports on the 19th of April, an,d of o^ber portis on the 27th of Aprft, 
toy executive authority, •when no la^W authorised the e:iecutive to exert 
«uch a poi^ifeix. The fourdi act recited i^elsies to the Sui^nsion of thi^ Vsrri* 
oth^tieafcdrpusy and the delegation of the power to sU^M it to a stibordi^ 
nate officer under the Pre^dent; the Mb tothepromtnation increasing 
th^ arittiy of the United States^ and calto^ additional volunteers in?tKj 
service ; and the sixth to a further suspendion of the Artiecw corjptw^ abti 
The first three and the fifth^re all prbvided for by laws which yok 
have pa8se4^ ox will pass at this session; You have pi^bvided foi' thd 
vohmteer* that were caMed out on the 15th of^' April. That saiictlbtiUl 
the ae^ as far as ybuc^n sanction it^^aind prdvid^ for the payment of 
the men, I do not dispute your riglxt to do that i You haVe passed ai 
biH to authorise a blockade of thd ports of certain States in the fiiture; 
iwid tbouglh on your theory, I coa»d|sr tbla^C^^iesie has no authority 
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%o iosfci^rte bar atithorize stieh a bLods^^le, yet, on mme,. I do not d^y 

tlie cpnstitutioA^ty of the act, if it is passed by virtue of the war- 
making power, for that ia in 'the absolute discretion of Congress. And 
lifhat is blookade but » bellig^E^iit right ? Whoeirer heard of it under 
any other aspect, or by any other name? If you are at war, you can 
declare a blockade^; and to be 'at war, it is not necessary that you 
should formally declare wax agiuUist those Slates ; but if by your acts 
y^u recogaize a staie of war wiih tb^aa, beyond all question w^ exists 
as between these United States and the ooiifedezate States. You have 
done so by many acts; y<^u will' do so by more. I do not, therefore, 
dispute yoi^ir right (rf blockade^ though I deny that within, the intent 
of the Constitutioii, you could blockade a port of a State still in the 
Union ; /in consistence with that provision of the Constitution which 
inhibits Congress fr6m giving a preference to the ports of one State 
Qver those of another, I do not mesoi to enter into that argument, 
^cause 1 ^,dmit your mithority uoder the war power, and I know that 
we are now in a state of civil war ; and you have actually recognized 
a war between these eleven States and the United States^ G-ovemment, 
though you have not formally declared it. ♦ 

. Mr. President, what is the rule ag among ]jations ? Dijiring our last 
war with Great Britain, ^he had possession of a portion of our territory 
in the State of* Maine, Eastport and the. surrounding country. The 
odurts of the United States depided that the laws of the United States 
ijrere suspended within that territory in the possession of ^ foreign 
ei^emy during the time that it was. so in their actual possession ; and 

f>ecisely the same principle s^plies to civil war that' the laws of the 
Fnited States ^e suspended where the possession, is in the party at 
*v\rar with the Government— Kjall : thwi pj what name you please — 

- Bebels, revolutionists, o» enemiesu . The* doctrine in England always 
^as, that the laws were suspended, the ha^as.corjms act and ail, Within 
that portion of the territory where the king's court could not be opened. 
I; do not .iJeny that the President may exerdse military powers there ; 
but I deny that in the States which belotig to the Union, in which the 
courts are open, in which justice can be administered betweenvnan and 
yuan, the military can be made pi^domdnant over the civU power, 
-either by Congress or by the President, without a gross violation of 

« tfee Constitution. , 

. I come next to the question, of the army. No man could pretend to 
alfirm, that the President had aiithprity to increase the army of the 
United State3 without a precedent -law. No one for a moment could 
liffirm that the power to raise and injcrease the army is not .vested in 
Congress. You have approved the increase in the only mode in which 
you can legitimately sanction such an act. You. have approved it by 
passing a bill providing for the organization of that army, and fo^ the 
present and future pay of that army. I. do not deny your right to do 
^at. The measure is perfectlv legitimate when you have determined 
^p war, and if you choose to sanction the conduct of the President by 
appropriate legislation. I shall offer no vain opposition to your mea* 
Siures, because I differ with your policy, when I find the majority heriar 
determined on that policy. 

But, sir, the suspension of the writ of habeas corpus has a very dif 
ferent aspect if ^ipproved by Coogresfl. If. you thkdc thftt the sta*e of 
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the country and the puMie exigency require ttat the trrit o{ habeas- 
torpus should be suspended, do it openly in the face of the country ; ' 
do it by your legislation ; but do not attempt to do it indirectly ; do 
iK)t an act which you will hereafter regret, which will strike the most 
fatal blow at the liberties of this country which has ever yet been 
stricken, by tte affirmation of the power in a President of the United 
States— a single man — ^to suspend the writ of habeas corpus whenever 
in his discretion he may think such such suspension advisaible. Such' 
is the effect of your resolution. The resolution i& imiproper, because, 
if you think the writ ought to be suspended, you can suspend it by 
your own action. You have a right, und^r that action, to designate ' 
the States in which it which it shall be suspended, and to limit the 
time for which it shall be suspended. That is the course which^has 
always been adopted in G-rnat Britain for the l^t* two hundred years, 
whenever it was necessary under any emergency to suspend the writ ' 
o£ habeas corpus, the great writ of right, which is the sole remedy of- 
the subject to secure his right of personal liberty and personal free- ' 
dom — ^which is the sole remedy for freedom^ of the citizen here. It 
has been done by act of Parliament always; and no king of England 
in two hundred yeats past has ever ventured to suspend the writ of 
habeas corpus, though, until the judiciary became independent of the 
Grown, his judges sometimes evaded the issuance of the writ. Still 
less did any king of England ever claiinthe power of delegating such 
a high discretionary authority to any subordinate officer. Sir, the 
power is incapable of delegation, whether it is in the President of the 
United States or in the Congress of tbe United States; and yet the 
President of the United States, according to his order as given, and 
I believe ccwrrectly given, in the newspapers, though I have not seen 
it elsewhere, and according to the recital of this resolution, did not 
himself decide that the state and condition of any part of the country 
required that the writ sbould be suspended, and the remedy for the ' 
civil liberty of the citizen thrown aside, but delegated the right of 
decision upon the political exigency which nright justify and require 
the suspension of the sole remiedy for the liberty of every citizen of 
the United States to military and subordinate officers. If the right 
exists in him, he had no power of delegation. If the right exists in ■ 
xifi, it was palpable Usurpation ; and yet you propose, not only to ap- 
prove, but to affirm the validity of an aet directly in the face of the 
Federal Constitution. ' 

The President in his message claims that the power is vested in him 
as the executive, to siispend the writ of fuibeas corpus in his discretion. 
In the message, he <alluded to the. opinion of the Attorney General 
-which has since been famished to Congress. In that opinion the At-; 
jtoraey (Jeneral, by an argument th6 mo^^xtraordinary which ever came 
from the pen of a lawyer, attempts to sustain the same doctrine. If the • 
Oongi*ess of the United States not only approves the aet but affirms its val- 
idity and legality, I ask Where is our Government ? The whole power of 
tlie purse aiid the sword you have given to him ; the unlimited com- 
znand of men and money. You havevoted $500,000,000 and five hun- 
dred thousand men ; and you nbwf by the indirect action of affirming . 
an Tmconstitutional act, propose^ to yield to him the right to ayrert atiy 
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citi^ii of tbes&frde United Stetesmii 
and without procew of iKiv. 
. Sir, <^aii it be tihat the SesAto will 
without atrikic^ out these olwaes^ at 
care little for the resolutioB. la the ea^e of Wockaidie, I am willing to 
leare it to the co«rts. You caAHot legaKae ai pa»t apt by your How 
determination, where it involy-e» a forfeiture^ aoad therefore, if the 
Pt^esident had BO right to declare > blookiwici — ^iif a vessel wad ii^r* 
c^ted befwe your law passes, and the case comes before the court**- 
the QOUrtfi will decide, without reference to your resolution^ whrther. 
the Fre^den^had aiithority to institute the bloclk^ade; for if he had 
not^ of course therei could oe no forfeiture landep it. To pass such a 
law Aid make JtretroactiJve, isclejlrly to pass ati ca; jjof I /acft> law. It 
iuTolyed a penalty arising out of an act made criminal, by subsequent 
legislaticm; whieh was not^iminal or prohibited by the law at the 
time when the act was done ; thait is, the attempt of any yessel to sl^il 
from or efi^r iiiito any of the: ports of, tibe seceded States. On wba* 
principle csm you^ in the facte of the^OottStitution> affirm by legislatiM)A 
stich action as thiat ? You are not vested with judicial power; the 
judicial power is, by the Constitution^ given to the Suprto^e Ck>urt and 
thejsubordinate courts that you have established. . If you arrogato to 
yoio^lyes judicial powers, you are d^>arting plainly from the man- 
d$>te of the c<m^itution; and jo^ are destiraying the Government, 
which is made a free Government by a division of the powers of gov- 
ernment between separate and ccKJirdinate departments — ^the judiciary 
being by far the weakest of them alL But ii| in addition to sanction- 
ing a blockade itstituti^ without color of law, thei Congress of ^e 
United States chooses to vest in tbe.Prerident, by indirect action, judi- 
cial power to determine. ^hen the citizen's liberty shall be taken from 
him for any extent of time, at his discretion^ it is perfectly certain 
that you are establishing a mere absolutii^niy and that you have aban- 
doned your form of government allicgether. 

Sir, 1 do not propose to enter into any long discussion about this 
writ of habeas corptts; The decimon of the Supreme Court of the 
United States, (which, differing ft'om ihi& learned Attorney General, I 
consider does s^tlie prinoiples and not merdly decide pases,) made 
more than fifty years ago, held thdti the suspension c^ the writ was a 
legislative, and not mk executive power: and I consider vthe the decis- 
ion of the Chief Justice in the case of Merryman »6 utterably unaai- 
sw^7!able» thai itwouldf be an idle jE^tibemptou: m|y part to expect to 
r^^ach or to change the opiniom of -a man who could read it and remain 
tfil^onvineed. It has gone to the people of the country. I think the 
P^ter^ofi the country will ^preeiate the force andi power of the opin- 
i§8id&l«w^he. tame of Isix^ylemeat has paaied ; and t trtist it is passing . 

ll^afyimiiAaxii^sdUPfi^BQme tiuiups connected with this) writ that it is 
i^Qsem^^ £(sHaicdd'Idf cdcfetOi Jay objeeticm relates to your affirmfume 
<^l^ miMitftx>hAe; fmireiiaf the Bresident to suspend the writ of 
Aaifrl»j^^QNisiS^|i^^ thinks the eircumstanees 

j^i^i£g|i Hmtitoritf tObi^iihedji^ai^^y^&ithd political exk^y which 
r;^<lfli^r»^ oEiibmisiibr^ oSiMbcjex^ claims TUb resolu- 

tion^ if passed, affirms that claim, and approves and dedAr^iftLe ims- 



^naion of tte wt to ^e a pev^r v^ested in -tiie iCKiteuiiivfe wkd t^pmUe 
of delemtion. Tlie lialLgU^ge of yow ffeeolution ic^ that the .auspen- 
aioBL ia Qeclai:ed to be ^'ii^ «ll re3peot8 legal and Yalid," and: you cam- 
body in that resolution no denial of the claim of power; and where, 
fthen, stand the people of the United Staljes in the futujr^ 7 A single 
jpoAUL becomes a despot ; he haa the power of the^purse and the «WDrfl, 
;amd grou give him the labsolufte <3onti?ol over the liberty of eveigr citi- 
lien m the United Stated, to be eKeroiaed by himself or Any «uWdi- 
i&aite officer to whom he may see! fit to con&ie iits exercise^ in the abso- 
lute discretion of either 4.he Presidep^ or the jEiubardinttte, 

The Attorney General has gjuven an opinion in support of this power 

.VPL the^xecntive ; and I purpose oomoMintriiitg on^;at most, ^wo jof his 

.conclusions. Eirat^ let me make a short statament 4n xcjfeBence to the 

writ of habms .c?^9r{(nM,. and read one or two /anthoirities on eonneetio^ 

with 4t. The clause of the OoHstitiitioa whiQh.i:eai;riat8 the siu^ensf <^n of 

the writ of ^ai<Mw cotpiu^ except in oases of rebellion or invasion, mewlty 

secures the remedv of ithe citizens agaaiiat illegal impriacHme^t, and the 

only remedy which the laws provide. Tike rightt to Uberty, avA ireedotn 

froxn imprisonment, wi*bo«t due procjess ^ Um, is aaciured by Ae 

.Constitution of the United Stajbea beydnd your pow«t l# viol«l»>>as 

well as beyond the .power of the P««sident, unless youimetato tra«- 

ple npon tKat Constitution. What iaithe lauguage of ithe^^th .artiMe 

of the s^mendpnents to the Constitution? That no opesson shall ''ibe 

ppmpelled^ :in any orimin^d case, to be a .witness against ;hisud£ .nor 

be deprived of life, liberty,, or property, wiithout due process of law" 

If you arrest him and ooxi&ae him, do yoUiUot dieprive.him of liberlry? 

Is, it by ^' due process :(rf law," if Jhe Airest is piade iav the militeijy 

power withoirt oath, without jndieiid investigation* without evidwwe 

of probable cause foundiwl npon oath? The .wordis "due prooeas -^f 

, law," have their ovm settled meaning, which rw lawy^t has jsvar 

J doubted. They cotne from Magna Chai?ta, " tte law of v the rlaa3t4",add 

^* due process of .law " meianing oneand the same thing, ilf van wa*it 

itl^ expositipn iG^f their jaoieatri^, youhave but Uy tuimto Cojke^s ;Sbf- 

ond Institute in order to find it. Magna Charta reiiliriQted itiie .poirer 

.of th0 cyn^n^ baioaftse the oontesrtithen Was betii^eeniliLeLorowa.and the 

bamns^r^ireaen^ing.theinselyfts and Jhe people t^f J^ngland; ibut;in 

, our country, ^jad in,all,the;St^s,tas W9U as inthe Federal C)oB9lit«* 

^>tipn,;the restric^w Andldietproteation it :seour»s4o theilibelrty of jeveigr 

,oiti^en, applies to all*depai?tments ofthe Gt>v0rnment-Tr4he l^islatwr^, 

. the je3;;^utive^ or :the judiciary. A manls rights to hifl p^sonal liberty, 

unless on a warrant issued for a civij ideH or . on due .prooess of law 

for a criminal charge founded on probable cause, substantiate^ by 

oath, is secured in the constitution of every State of this Uniph, an4 

in the. Constitution of the United. States ; and Congress has.no powet 

of suspending the right, even in case of rebellion, insurrection, or wa?, 

although it m^y^PQud the r«»iedy by iofeo^ <:o|2P;i«, in :§a,ses when, 

J jErom rebellion or invasion, the pubUcarfe^y, r^pg^niiies snch sjix8ppnsiop>. 

The only expeption to the invasion. pfJi;he.cit^:p^IV^ rig^t of Ubartlf 

without due proce^ of law,;?s ''in.cases^jsrisingin the land and M^ 

fqrces, or in the militia, when in actual service in time pf war or puo- 

/lip danger." I admit that in those States in which by war the laws 

are suspended,. the light aod.lhei remedy >aie>8nq)aidedt and you may 
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^ eixrroisd is tiiem tke riglits^ of a beltigepent ; but in tte Stateis in fire 
Union, if the habeas corpus act were suspended by Congress, the Presi- 
dent "wotdd have no right to arrest by military power. He could only 
lawfully arrest the citizen not found iiwarms against the Government 
by the civil power, and for probable cause of guilt, founded upon oath. 
It is true, though, that if you take away the only remedy which the 
law gives for a juwiicial investigation, if the arrest is made, the party 
is entirely helpless ; and therefore it is that the suspension of the rem- 
edy has been often confounded with the suspension of the right. The 
right stands beyond your pow^, without a violation of the Constitu- 
tion. The remedy — and the only remedy — which secures tke rights 
you may suspend in certain conditions of the country, where the pub- 
lic sAfety requires it ; but the discretion to suspend is vested in Con- 
gress, and not in the executive branch of the Government. 

We have derived this remedy by habeas corpus from the common 
law. We have also derived the great principle that the citizen shall 
not be deprived of his personal liberty, except by ." due process of 
ilaw" from the common law, and have incorporated it into our funda- 
mental law, as the inviolate right of every American citizen. Let us 
recur to the law as it existed in England when these States were colo- 
nies, for by such reference only can we reach a correct construction of 
the intent with which tiiiese clauses in relation to "due process of law" 
and the writ ofhaheas corpus were inserted in the Constitution. 

No one doubts that by the law of England since Magna Charta, if 
not before, no subject could be deprived of his liberty without " due 

{)i*ocess of law," and was entitled of right to the writ of habeas corpus 
br the purpose of a judicial investigation into the cause of his confine- 
ment. Yet in practice the crown frequently invaded the personal 
'liberty of the subject, and disregarded the writ, and there was a long 
struggle between the Commons and the crown for this great remedy, 
^ because without the remedy the right Was a nullity, and the subject 
^was at the mercy of the crown; and his lib^ty could be invaded at 
pleasure, without ''due process of law/' by arbitrj^y aiid unlawful 
arrest and confinement. 

To show the character of this writ, and demonstrate that the au- 
thority to suspend it was always a legislative and not an executive 
power, I will read from an entry on the Commons' Journal, made on 
the 8d of April, 1628, during the reign of the Stuarts, in which the 
law is declared, while the contest for the liberty of the subject against 
arbitrary arrest by the crown was still in progress between the Com- 
mons of England and the crown : 

" Resolved wpon qaestion, That the writ of habeas corpus may not he denied, bbt 
bxjtghi to be granted tb every man that is committed or detained in prison,'or othdv 
wifie restrained, though it be by the command of the king, th^ priry council^ or any 
,9ther, he praying the sam^-^without oo« negative.'^ 

• ' That is the resolution of the British House of Commons without 
•IJi^s^teit in lft^8. I find, further, on turning to the Lords' Journal, m 
rl'fel^irdfiry, iTOi, privileged as they were and hereditary as was their 
t'dHi, that they valued the civil libferty of their countrymen: 

*^ReS(ilved, That every Englishman who is imprisoned by any authority whatso- 
-Bter, has an andoubted right, by his agents or friends, to apply for and obtain a Writ 
oiJiahMs corpusy)^ ordfiv to prauffe hts Uhettff by ^hie coarse of law." . 
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Agidft, sir, on a tispreselitation made to the crown on ihe 15th of 
March, 1704, by the Lords, it is said with great distinctness: 

" It has been allowed^ by the known common law, it is the right of every subject 
under restraint, upon clemand, to have the writ of habeas cofpMy and thereujiOB To 
be brought before some proper coui t^ where ii may be examined whether be be de- 
tained for a lawful cauae." 

Such was the law of England long before, our Eeyolution^ when we 
were colonies of England ; such is the principle that was meant to be 
embodied in the Constitution, of the United States by that restriction 
against the suspension of the writ of hc^beas corpiut — a restriction, not 
on the power of the President, for he nev^r had it ; but an exception 
to the powers granted to Congress ; and the effect is to make it man- 
datory on Congress to pass a law providing for tiie issuance of the writ 
by the judiciary, because the issuing of the writ and the execution of 
the writ are judicial matters from beginning to end, and always have 
beeiu It belongs to that department of; our government in which the 
Constitution vests the judicial power of the country. Congress have 
the right to suspena it in certain cases, but that very right of suspen- 
sion renders it compuli^ry on them;, if they do not mean to violate the 
Constitution, to provide by law, in such courts as they see fit to estab- 
lish, the power and impose the duty to issue and enfore this great writ. 
They did n^)ce such provision by law, in 1789, among the first acts 
after the organization of the Goyernment under the Constitution. Th^ 
fourteenth, and fifteenth sections of the judiciary act give to the Su- 
preme Court and its judges, in aU, cases of commitment,, the power, aivd 
impose the duty, to inquire intp; the cause of commitment, by- and 
through the writ of habeas corpus. The power is there by law, and 
the law has not been suspended. On what principle is it that any 
President of the United States .oi^n suspend or disobey a law of j the 
United Stat^ ? The great doctriQe proclaimed has been that it was 
his duty to execute the laws in the seceding States. Is he to execute 
the laws by violating the l^^ws, as a first step of action, in the States 
which have npt seceded ? Wh^^t power ha^. the President of the United 
States to ^uspend a law o$ th^ land ? What king of England can do 
it, unless it is expressed in the law itself that he has such discretionary 
power ? No such discretion is given, and the fourteenth and fifteentn 
sections of your judiciary act require the court to issue this writ, on 
apphcation, wheinever a party is copfined, and determ^nei whether the 
commitment is le^. If the imprisonment is not lawful, it is the duty 
oif the court or judge to discharge him. 

If Congress mean to aflarm that this jKxwer is in the President of the 
United States, I want it to go forth to this nation that they have vir- 
tually suspended the writ of habeas corpus, not by law, but by affirma- 
tive resolution, exercising a judicial authority which is not vested in 
them — an affirmation decSswing that the President, in this country, can 
trespass upon the liberty of the citizen in a manner which would have 
cost, any kinc of England his crown for the last two hundred yearo, if 
, hp had, dared to exercise such a power. 

I submit, therefore, that if the Presidj&nt had the power, being the 
exercise of a high discretion founded upon thie condition of the nation, 
of course it would, be incapable of delegajtion. If, as I believe, the 
po^er exists in iGpngresSy neither can Coi^gress delegate it; If the exi- 
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jffQfuei^s €if this wwotay aaid <Jie public 8«fe*yt m yow opiiliow, «w(uire 
that you ahQuid :i3tow suspend the habeas corpw a<?t, you mgy,,a8-tlwfy 
»do iu Englancl, describe the States or parts of States into which the 
(Writ shall not run during the time limited in the law. In England, I 
can find not a single instance on record where the suspension has ever 
been for more than one year. During the contest with her colonies, 
the attempt was made to suspend the writ of habeas coihpm by legisla- 
iation, with provisions which would have involved the suspension in 
England as well as here ; but the opposition, after discussing the ques- 
' tion, forced the ministers to abandon that portion of the bill, because 
they found that the majority of the lawyers supporting them were op- 
posed to so extended a suspension. The bill was, therefore, modified so 
as to suspend the writ in the rebellious colonies and on the high seas ; 
that is, tney authorized the apprehension of persons <m suspicion in the 
rebellious colonies and on tl^ high seas, and their confinement, at the 
^diseretion of the king, until the 1st of January, 1778, not quite a year 
*om the passage of the bill. Here it is not the j^ssage of a bill ; it is 
not the exercise of a high discretion where, after full consideration, ypu 
-decide that the public safety requires this great retnedy — which is the 
onlv remedy to preserve the liberty of the citissen — shall be suspended, 
•end where and for What length of time it shall be suspended ; but you 
affirm an act of the President, done in his discretion, not in yours, in 
^the past, which is clearly unconstitutional, and which you have nottbe 
power to affii'm. By affirming his act as he claims the powfer, you are 
virtually assenting, on the part of the legislature, to the clatim of power 
on the part of the President; and thus the constitutional division of 
powers, Whiish is the security of our-Stevernment as a^ree Gkyvemment, 
IS to be abandoned. 

I flhill read one or two extracts 'from judicial decisions to show the 
'tmiform construction bv judicial exposition. There can be no question 
'^hat, in the^ase of Bbllman and Swattout,' the S\iprem€KOdurt decided, 
•-in distinct terms, that the power was in th^ legislature, and the l^gisla- 
^ture not having exercised any power to suspend the ^rit, even though 
^insurrection existed, the court were bound to execute the law, and tfae 
iBvidence -not being sufficient, they dischat^ed the prisoners. They 
positively aiffirmcjd the power to be in the legislature ; and I had never 
^neard, until the claim was made by tiie present Executive;, of a solitary 
lawyw in the United States who ventured to doubt thalt the pow^ei* was 
in Congress, and^ot in the President. In my judgment, a received 
construction of more than half a century, and a settled opinion ci the 
^ofession, is always strong evidence of what the law really is. 
" TSie essential requisites for the lawful deprivation <rf the liberty of 
-the citizen, are clearly and distinctly stated by the Sfupren^e Court tx- 
^rfe'Buford, 8 Grantihj 451: 

** The judges of the court are unanimously of opinion that the warriint of commit* 
^ent WS8 illegal forthe want of stating some good cause certain, supporteid bf oath." 

Where, let me ask, would be the liberty of the eitizeh. If the Presi- 
djent can arrest at his discretion, and refuse to obey the writ of hckleas 
corpusff Who is to decide whether there is a gooa cause -certain, sup- 
^pdrtedby oath? ' 

It is a|>solute power. This is not a land 6f freedom and free Institu- 
tions longer, wh« you hav^ passed the resol'ettitm^^^l^^Gjjre ydru. 



m 

The histortf of &e habeas c(>i7Mi9 aet and ito tise^ 
tbe court in Watkin^'s casfe, Judge Marshall deliTerii]^ tlike opiBion^ 
after stating the existence of the right at common lai^, says*:. 

^ The EDgimb jofdgek being originally under the infinence 6f the crown, neglected 
to issue this writ where the government entertained suspicions: widch would' not be' 
sQstained by evidence; and tiie writ^ when issued, was sometiiues disregar-ded or 
evaded, aod great individual oppression, in consequence of delays in bringing prisoners 
to tjriaf. To remedy this evil, the celebrated JuwetM corpus act of 31 Charles II was 
exacted," dfcc.-.3 P<j^<fW, 203. 

That writ is the writ to whic^h the court i*rfer as securing to the ped- 
ple a judicial investigation ; a writ of right which <iann6t, itx the langttage 
otthe House of Corilmons, two hundred! and fifty* years ago, be lawfully 
denied, though th^ arrest he % the command of the Mh^. That right m 
to be abandoned ih the repubnc of the United States, m the face of an 
express provision in the Constitution limiting y6u± le^lative powers, 
Which preveiits you from suspending it; except in a political exigency 
of invasion or r^Uion, where the public safety requires it-; of which' 
you are to be the judges, and you alone. A? to the- ineaning of the* 
words '* due process of law," as securing thei rights of 'the citizen, I' 
might refer to the opinion of a very able and distinguished judge of our^ 
own country. Mi*. J\istice Curtis, wbo, in a case which had no political 
bearings whatever, gave an exposition of the meaning of jhe words- 
"law of the land," as exiisting in the constitution of Khode Island, 
which is analogous to " due process of laW" in our own Constitution. 

\ Now, sir, let me notice for a moment some orie or two of the some- ' 
what singular views presented in the extraordinaty opinion of the 
Attorney General. On page 5 of the opinion, he says : 

"^ As to the first question, I am clearly of opinion that, in a time like the present), 
when the very Existence of the nation is assailed by a great and datigerou^ insur- 
rection, the President has the lawful discretionary power to arrest and hold- iti cus^ 
tody persons known to ka-Te cflmiaal intercourse with the il^surffents,, or persons 
against whom tbjere is probable cause for suspicion of suv|i criminal oomplicity." 

Her© is a strange confusion of ideas. Every lawyer knows whai. 
" probable cause?* means. Probable cause is something more thani sub-. 
pieipn* It ia a state of facts established upon oath, from which pmna 
fiide^ usk inference of guilt can be rationally ma#; Who ever heardi 
befare of the. term " probable cause'' applied to mere suspifci<>ii,. and? 
nat'to the fact of guilt itself? There must be piK)hable? cause of guilty 
and without; that supported by oath, the court Wili discharge. There 
iieoist ^80 be authority for the arrest and commitment, or the court 
wiljidiaeharge. If an.offense.be not charged^ if thfere is no oath^ or 
the. oath does not shoW probable cause in support of the charges, aain 
thejcasei' of Swartout and Bollman, the court will discharge. 
' I might aak> further, in connection with this idea t)f pix)bable causey 
who is to deOide it ? Wh^jli is the writ of haH^a^ corpus f I# the* 
Bii^^ent to execute it,^ because it is his duty to see that the laws are^ 
etsecuted, or ia it;a judicial function ? As I have read to you ^feom 
tia^d representations! tO: the ctqwn, made in 1704, in the Bmtid:i Hoisse/ 
o£ Iiords^ . the partj^ is ta be ,taken before some <^ourt> ini ordiacr that the > 
miitter.may be inquired into, fmd if no probable cause of guilt, is: 
s)iWn> he must be discharged. The matter is to be judicially inquired 
iMQf and by YourGanatitutioa the judicial power is vested in theoourtft^, 
of ;tiaA United. Stat^ and.not in. thei Elseeutivisu Who^ then^ is<tot doK 
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tarmine the existenee of probable oauee? The tribtmal^ &e authority 
to investigate and decide, seems to hare been lost sight of by the 
learned Attorney GeneraL 

The learned Attorney General, after giving his opinion on the first 
point, assumes that the President has the legal discretionary power to 
arrest and imprison persons who are guilty of holding criminal inter- 
course with men in a great and dangerous insurrection, or persons sus- 
pected, "with probable cause," of such criminal complicity ; and writes 
the words with marks of quotation to, show that it is their legal mean- 
ing in which he uses them, " persons suspected with ' probable cause' 
of such complicity." Is there^ 1 repeat, ^ lawyer in the land who does . 
not know that probable cause is more than, suspicion ; that it implies 
priTnafade evidence of guilt sufficient to hol(J the party for trial ac- 
cording to the law of the land, and that it stands contradistinguished 
from suspicion ; that suspicion is no ground wh^tevpr for couunitment 
npop arrest, unless sustained by an afi&davit sh9 wing probable cause, 
not of suspicion, but of guilt ? What is suspicion, Mr. President ? 
Opinion, no more. Lord jBapon has well said: '^Suspicions among 
thoughts are like bats among birds ; they always fly. in the dark." 
The suspicion of an administration, or of any mfiu, can never be just 
ground for depriving a citizen, of his liberty. , In this coimtry there 
must be p/obable cause of gi^ilt, of offense against the laws, and shown 
by affidavit with sufficient certainty, in order to justify the incarcera- 
tion of his person; and we have no free country when that ceases to 
be the law. Either enmity or timidity will suspect without cause, 
and power, too, will suspect where it, wishes to crush an opponent. 
Unhappy, indeed, is the, country where personal vengeance and po- 
litical animosity can satiate itself by the imprisonment of its object 
upon suspicion. 

Let me ask what constitutes the difference between the letter de cachet 
in the reign of Louis XIV and an arrest by the President of the United 
States, because he chooses to declare there is a state of insurrection, and 
arrest at his discretion, or at the discretioii of any subordinate officer, 
on suspicion of guilt ? What constitutes the difference between^ the 
Bastile and Fort McHenry or any other fort of the United States? 
Louis XIY said ^^ Vetat c^eet moif and he exercised the power of com^ 
mitting any subject of France to the Bastile to lay there in a dungeon 
for one year or ten, at his discretion. The individual might be forgot- 
ten, or he might be the subject of personal animosity, and it wail so 
most frequently. But, at least, the act of arbritrary power had thfe- 
restriction : it was always done under the immediate order of the sove- 
reign. The President of the United States claims a similar pow^ not- 
only to be exerted by himself, but by any subordinate to whom he 
chooses to delegate the authority ; not only to suspend the'AftJe<w car- 
pus dtiQt^hnt to arrest and incarcerate on -suspicion at discretioii ; and 
the difference in the place of incarceration is, that Fort McHenry* aad 

Jrour other forts may hacve no dungeons, but the restraint upopi the 
iberty of the party is just as arbitrary aind unlawful. The restrainty ■ 
too, is claimed as discretionary in the duration of imprisonment. /The' 
punishment is the same, though it may not foe characterized by the 
same brutalit;^ in the mode of confinement. If a man can be impestdd 
and imprisoned at discretion/ without prwf of amy criminal aoir^ : 
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i/«tfea proc^, Ifig^ procf snilcient to hold him for trial — rand can 
be Ja^ld in prison for an indefinite time without being brought to trial;- 
(which he can be if this great writ of right is suspended,) there is no 
remedy for him whatever. I ask, where is the 'liberty remaining to a 
single American citi25en . with such an exercise of authority by the 
> President, sanctioned by the legislative power of the Union ? 

Mr. President, there is n<5 other distinction between the condition *of 
France nnder Louis XIV and present condition of these United States,, 
if this, resolution be passed. The Bastile had its dungeons ; the fort» 
have none. Louis XIV alone issued his letters de cachet; but the 
President of the United Stages delegates a geiferal power to one or ten 
different offices to arrest and imprison guiltless men, whenever the 
officer chooses to suspect them of criminal complicity, £^nd all this i^ to- 
be sanctioned and continued in the face ctf a Constitution which we had 
supposed gave us, as citizens of a free country, free institutions, in contra- 
distinction.to the absolutism which reigned in France under Louis XIV* 

Sir, there are other singular dictay shall I call them, or propositions 
contained in this opinion, and it wiU be a celebrated opinion hereafter 
of the learned Attorney General. He even undertakes, from the form 
of the oath, to infer the grant of additional powers tg the Executive 
■^*-a singular inference indeed for a lawyer to draw in reference to a 
written Constitution and frame of government consisting of specially 
delegated powers. K the proposition were correct, inasmuch as the 
oath whiiih is administered tons and . to the judges of the Supremo 
Court is one and the^ame — ^that is, .to support the Constitution of the 
United States — it would be difficult to d^ne and distinguish Our re- 
spective powers. Ther^is, at least, the merit of novelty in the idea, 
that the powers granted under a written instrument are to be either" 
enlarged or decreased by the mere form of the oath to be aUministered 
to the party to support that instrument and perform his duties under 
it. It is such loose doctrines that lead to arbitrary power. 

He further uses the argument that this writ of habeas eorpus is in 
thejaatureof an appeal, and that therefore, as far as concerns the Pres- 
ident, it woijld be an assumption on the part of the judicial power to 
overrule his decision. Not so, Mr. President ;. the principle is per- 
fectiy fiamiliar to every lawyer. The courts have decided that were a' 
coui^t of general jurisdiction, having jurisdiction of the particular' 
o£Eanfle, convicts the party, or commits him on proper process, it is not 
for. them to revise and correct the irregularity of the judgment by an 
appeal on the writ of habeas corpus ; but that is because it is the judg- 
ment of a court of justice having* competent jurisdiction. Where, how- * 
ever, there is defect of jurisdiction, and the arrest is an excess of au- 
.thority, it belongs properly to the judicial power on the writ of habeas 
corpus to correct the excess and guard the citizen against unlawfttL 
impriflonment. An act done in excess of authority by 3.ny department' 
or qfficer iss merely void, and it is a judicial question under the Con- 
stitution to determine the extent of authority. A justice of the peaee' 
has a «peoial jurisdiction under the Constitution, and so has the Presi- 
dent a special jurisdiction. Where ten justices of the peace committed 
atman'on insufficient grounds, the Supreme Court, without hesitation, 
a^ber sentence, as the justices had not pursued their authority, dis- 
charge the Iwrty on a return to the writ of habeas corpus. It Was a 
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wubvbli^ far B6n^fitimt^ wH^ki^ tbmm^ %^ booitt ate tMt^ 

The leairned Attorney G^toral also oantottds' that the writ of Aoieor 
Wfpm oould ttot be directed t& the PiTefiident pertoBslly, where a citi* 
aen it unlawfoUy arretted by hisorder^ and infers th^efore tkkaJt it toMf 
be disobeyed by the dficer who haa exeefut^ thet order^ aad has lla^ 
<iustody aad control of the party arrested^ - It ia a saffieient answeot^ to 
say that an nnlawf ol avrest by order <tf the king or privy conncil could 
always be ^^emedied by this writ^ noisebuld the (^cer ea^ecuting die 
wder refuse obedieaee to it* - 

In Efigland he would-be oom^leid to nudce return to the writ, and 
|»roduice the person in his eustody at the time of its' service^ with the 
«auaeof detention^ and the courts wou<ki dkeharge» if there* was either 
defeot of authority, of insuffidieiit cause of detention shown. I have 
yet to leajrn that the; courtsof justice in the United Slates have leas 
power to proteiot tl» liberty of the citizen' against' the arbatrary order 
of a Psesident, than the; King's Bench has to protect the liberty of the 
. eubject in England against unlawful arijest oy the order of the mon- 
arch. There ane other &Ilacie» im this o]i)inion^ whidi, froon want of time;* 
I, forbear to noti^.. \ 

Let mie pass to the olonsideration of the daiig^rs incideii^to such^a 
Qlainif of power in^ the eixeGU(tive, if admitted. Honorable Senators 
eai the other side may think little of affirming this claim now ; b«Lt na^ 
ti<His^ as welli as indiviauals^ are goTemed by habits, smd habits fetter 
both thernation and the indiyiduial q.uite as^c^ectually^^and render them 
as- helpless as Ghitlivery whten^ bound ddWn by the little pack threadsof 
the Liliputians^ BreeedentS' which strike at«igreat and fbndanientai 
prineiplesr and violatet the Constituticm and the laws in times of high 
exciteiaayent> may be established by the party in power to-day. Bdy 
itpon ■• it, if they lire sjd^me what longer, in the progress of .events, thejr 
will find that m* the futuri& th^ may bscQme subject to the same dan- 
99rs th^uselyes to which now they are exposing all who are opposed 
to the policy and measures of this admitiistration. The Jaw is juade, 
Abtfor the protection of those Who hold power,. but for tl^ prcrteetton 
of those who. stand opposed to existing power ; and no oountiy has a 
Qovernmelat of laws, no country id a) free country, unless the law will 
prOiteet them; and in thjeti consists the distinction b^^een a repofalio 
or a limited monardiy as a 6ov;ernBMnt of laws, and a mere, Gtoveni!^ 
B&ent of will) which is a despotism^ Sirj Iquote again from Mr. Burke: 
^ FiriM are tbo> «|>t: Ki fotgct^^-*^ 

BefwftlTig tow bill for the p«rtl^ sttspension of the writ of JuOei^ 

*thdf oWA saf((kyitt'tteftr d^iirt mf gabrificintjtthelt enemies, p-ebple withobt'niacli 
diffi^iltt^r-aditaite^lM esllttiMM^f thktii they areubt to be Ihe^ftbidl^ 

^AaMiwictmti'' laitimts^/of h^b prdeeedijig^ it lis oarer the fftotioa 4>f tli«! jpralMli^' 
nant power that is in dao^, for noitf ranny: ohaistiBes its fHro iastfiune&u* MiiaUe 
obnoxious and thie suspected who want ttie protection of law." 

The whple distinction betw^eit a goyemment of will and«« £r^ 
gpvernment consists in this : ThatL ^ ^^^ cannot be* eondenuo^ 
cannot be deprived of his personal liberty or his pi?operty).^Q|;fOep> 
according to the law of the land; or, in the lwgv^9 of Jm* 
tice Curtis^ without the rig^t of qoptesti of; beingi, Is^ea^ M^ of 
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Itatitg^ ft jtidibial d^e&id&i aad u ii^idiet ei m jti}? afficmiilg- tfa» 
eyid^ce of his gciilt. Sir, let me t€Sl ibis dootorine of wmpmem 
m thist way, and see how absurd it becDmefil The Gonslitiitmi of the: 
United States, eoiA thei constitatton: of every State of tUsi IMchi^ pro«« 
Ubit aaY man from beiog deprived! of hk» Ubertj, exoepi^^by dia^ pgro«" 
oess of law, and they secure him^ against convictioii iiLemnnui eases^ 
tmlisss OKk iiviictme&t axud: by verdiel of his. peers establishbig his gufltv 
NoW; sir, if he can he> punished on sujiptciom, then; to^ besuspeotedi ot 
aa offense mnst be punishable as a erime. 1a sQspieion an^ offense 
against the law, or can iti be made aa offense Z Can. thei snsptoion^ off 
o&e man, however strong or however probable to him^ constitute guilt 
vhiohr would! justify, in natural right or, in reason^ thei pumshiaeiiiir 
of another ? Yet you do punii^ wken you arveiit upon suspioion, be*' 
cause to imprison is tOt punish. Whether you iDsmsisoii! befovehand: 
fear an indefinite time by aybitrary power, or whether you! impnwsnr 
after a Verdi(^ of guilt, it is punianment The diffe^rence is^ thsA iili 
otie case the punishmesit. is legal, as the result of crime judicially a^Ksev^^ 
taioed;! in the other it< is lamessiandtyiBunioal^ for it k founded /iq>ov 
the* mere will of existing power. 

, Suppose an act were framed^ and passed, decdaring thatwhe&evea![ 
any citissen iui the State of Maryiaad, or^ if youf please, Of the city:6£ 
Baltimore) was/found guilty of being swfieeted of <ninieby^!i» admiii^ 
' isferation^ or; any head of a. department^ on conviction; &ereof i he shouhi 
be sentenced to^ so many years imprij^onment. and so; nnxeh< fine : bon^ 
liHig wouM the pec^le of the: United: States submit to sascht'iegislatiom?. 
And ye% sir, where is the dilEbrenee ? You would loare^under aucb m 
law, at l^kst, the benefit, of ajverdictof'a jury,, and the puWcityimni-> 
d«9t ^ a trial. The sense of shame' arising from; putitie ^a:po8ura 
might restrain a proseciM>ion without, at least, some plausible su^^. 
(aon; but where the arrest and incarceration on sua^knon is witboutt 
trial, and at wil^, there is no liberty. If you cannot: create such, ai 
crime, and ptmish the party after conviction, when; you have ascen-* 
latned judicially that he has be^a suspected^— plausibly snispected oit 
thetpariiof the executive, or some c^ his subordinatei^^-^n whatiprii^ 
c^e isi it that you. oan^unish him by imprisoning fauui indefinitely at 
\kb wiii . of the Fresid^t/ without hearing, and witfaoflut' aagr dbaxge 
against Jlim other than suspicion, arising gen^pally from^ the; insiiaatm* 
tionsi and whispers of personal enemies,; and not unfrequently ftt>m' the) 
excited passions and distorted vision of politieid opponents ? 

Mr. Fresideot,. there can be no security fba: * personal JibertyHi^tiiere 
Wiilil be.iitcme remaining in this^^ countcy'-^if GoatgresS'Sanotioo^ Vvthisr 
resolutio0, tiate; President's claim of power at d]soretiien^nc^:omyi£ar 
himscJif^ but through aay of his military, commandeosp to snsinsna^ th^ 
great writ of habe€^. corpud^. and take away ^e reBEUBdyT>whi<ditaec]U!ea' 
alright you cannot ; deny to any citizen of the United > Staitwii tfaatianr 
offense! against its laws shaU be charged upon oath ifiipth]m)bablf oame;;^ 
ncytiof suspicion, but ofeuilt, and that he shallhavaa rightitoiaifiEar: 
and ape^y trial, and only be punished upon concvactkoEiin a coaurtic^ 
' jQstfece*; oiir, X intend. to, make no imputation upon thejmoti^9%s> of tiber 
President of ithc: United sStates ; but I -must utter, my disi^piioval of ther 
View: lie takes of the Qonstitution, and of Ae^mode in wihich hejhasiex^ 
ercised a power not delegated to him. I arraign not his intention, be« 
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wtlse Z havB HtooL loag endugh t6 know that tEe be^ mdn^ ^tk rigk 
JafttentioiDfl, have too ojBbea, frcoa 'wrong judgmeiit,'peTpetrated the great- 
est and tbB*fbniest%rong. But I take Msacts-^and I judge, from what ' 
kas passed of what will pass-^when you. have remoyed the lingering 
doubt that appears on the face of his message, iand have affirmed that 
Ids claim of disoretionJgwry power to sospend the writ of habeas corpus is 
rightfully made, and that all the a6ts which have been done under that 
claim of power in- the past have been' rightfully done. 

Merryn^an was arrested in the city of Baltimore — ^for what?' For 
. pastacts^ as far as we know or as was alleged. He has since been 
indicted for these acAs— which were past acts at the time of his arrest-x- 
lareason against the United States. He has been handed over to tH© 
civil power for trial, and has given bail, after having been kept in coii; 
^nement by unauthorized authority for many months; and wTiether it 
was a month or three months or a week; the imprisonment was none 
tie k^s an utt©r violation of the Constitution. But the President did 
not «top there. The city of Baltimore was then quiescent ; the mob 
which existed there, (a,nd it was a mob,) was put down by the civil 
power of the city; order was entirely restored; and the courts of the 
United States have b^eh always open. Long after, a new actor appear^ 
in: the arena ; and another officer of the United States, under the au- 
thority of the President, not only arrests on suspi(?ion, without charge 
on oath, the chief of police of. Baltimore, but without even the allega- 
tion of suspicion* he supercedes in their functions the police com- " 
ihissioners 6f that city existing imder the laws of Maryland, and having 
Ae control and «afeguard of its municipal protection. They were su- 
perseded without even the semblance of a suspicion charged or stated. 
Is such an act within the authority of the President of the United States, 
or of his military commanders? When these commissioners prote^ied 
against this course of action, and refused to delegate to others powers u 
ufttriisted to them by the legislature of Maryland solely for municipal 
ptl.rposes> he arrested them, too ; and they are still imprisoned in Jort 
McHenry, without charge, without suspicion, without anything but the 
failure of implicit obedience to the military despot of the particular 
district! Not thrown into a dungeon ; not manacled, that we know of; 
but certainly unlawfully incarcerated. The treatment, however, of , 
these or any other prisoners confined in your fortg unJawfuUy, must 
depiMid upon the humanity i>r inhumanity, the likes and dislikes, of the 
of&cer in command of the prison. 

You propqse to affirm all these acts by your resolution. You. pro- 
pose to keep these men in prison at the will of the Executive, in the ' 
fece of the Constitution, for no cause stated in the proclamation of the 
©ffijcer who ordered the arrest having the semblance of justification. 
Their «ole offense consisted in a refusal'to dele^te the powers intrusted 
to them by the laws oFMaryland to a military commander of the Uiiited 
States, 'and yield implicit obedience to his will. Such is the course o£ 
.military poiwer always. It is an arbitrary pow^, and despotic in its 
hature. I make no particular charge against* the officer who issued 
thai ord^r^ because, I understand, he issued it under the direction of. 
the War Degartanent. I itiipugn nobody's motives; but I state the 
fects; and I state the facts a£ a gross violation of the Constitution of 
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the United States-^^aa an outrage upon the ^etsottal Itlfeirty <rf the rffcil 
zen, which, though it. fajls upon Mr. GratcheU. and his associatiBS to;dayt 
may be bisou^t home, gentleman, to youj?selv«s at ' a future pierio^, i£ 
you ^rm this power,, because the judicial authority .has been. put e^ 
dfefiance, and the civil authority trampled upon, by military yioleace? 
and the answer is, that the writ of hubeas corpus has been suspended 
by the President. Aflarm the legality of that suspension, and of course 
the same answer will be given in the future ; and we all know that the 
military power, sustained' by the Executive and by the vote of Oon* 
Egress, win be irresistible, unless the whole peopleof the United Stated 
should arise en ^0556 against such despotism. . • - . ^ 

* Ardent as may. be a man's views in favor of this war, harshly as he 
may think of the. rebels, and determined as he may be to prosecifte, it td 
its utmost extent, until the So\ith unconditionally subnjits, if he ^cherr 
ishes the principles of civil liberty, he cannot sustain this action of the 
President which violates the laws of the land, and abolishes all seouriti^ 
for personal liberty to every, citizen througl^outwhat are called the 
loy^ States, while it conduces, not in the slightest degree,, to the ^nh^ 
jugation or submission of the South. It touches not you now,; who 
support and advocate the cortrseand measures oif ©xistihg power, but 
touches only tjaose who are opposed, to these measures^j but by y out 
approval, you take the first step for the, subversion of a irepubUcaa 
form of government, and it is the first step only which costs; Th« 
future progress toward absoliitism will' be rapid. Where is the neces- 
sity for the exercise of such a power, except in those States that have 
seceded ? . There I concede to you that> having suspended the laws by 
civil war, they must take the consequences df the action of military 
power, if you choose to declare or recognize wrfr. The laws of the 
United States are suspended in those. States, land tbe^coiirts jure:cloaed; 
but can the civil be justly and • constitutionally subordinaAed to thd 
military power in other States, because of opposition or disaffection td 
the Grovernment ? Do you suppose that by suspending ihe writ of hd-^ 
beas corpitSf and authorizing the seizure of the person of an individual 
on suspicion, that you will ever reach the right man ? You may drowa 
all open opposition ;^ but is the inan who boldly speaks out in opposi-* 
tioa to the measures of an administration the man who is to be feared 
as a conspirator? ' r 

*. Sir, the conspirators, if such there be, xmder professions of adhe^ 
sion, ardent adhesion to existing power, will cloak the conspii:acy,by. 
which they mean to destroy it.' The slightest, knowledge of • human 
nature, must lead to this conclusion. The conspirator en,ters iaato.no 
open opposition to the Gbvemment; With the ilearly unanimous sup-» 
port that you have, for the present at any rate, throughout all the 
States that have not withdrawn from the Union, you have nothing to 
• fear, because there may be opposixion ta your measures, or there may 
be, if you please, disaffected men in all the States. Your (Jovernment 
is notso'weak that the disaffection of a fewcanovertum it if supported 
"by the people. . * 

' Look back to ouf own experience in history. During the revolu-t 
tionary war there were Whigs and Tories, but the writ was never sust 
pend'ed. During Burros conspiracy iii' 1807,: tiaougK a single military 
officer arrested petsotis without lay in iifewXDiiABanij^ h^ didndt underi , 
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pucfved hiB ieoaducty oir eltiimed this power in himtel£ Of ^ thm 
smeBtvl, two hiul been Mnit off to tiie IToitli beforethe writ w»b serred; 
imd the «ourt in Hew Orleans, as to those tw6, heid tlie answejr suffix 
cient that tbe^ were no long^ isi bis <$\ftStody ; the third 'was diaidiarged 
itt the oiMurt there. Two were brought here, Bollmaa 2^ Swartook 
3^he President inBnedialely handed them otrer to the judicial autbbri*^ 
ties wilfa the Affidavits to SQstai& the charge against them. The oirotut 
oottil; «<»iimitted them for trial for treason, and on a habeas wrpm 
h«At^ the Supreme Ooutt, that oourt on revision held <^ajt the chu^gis 
was not shown with suffieienjk certainty in the affidavits, aild dis* 
ohaarged them. Mr. Jefferson never recommended, as has been teid 
here, that the JmhtaB et^rpus kw idiouid be suspended. There is not a 
line or ^ word in hia message recommending snoh action. He irtated 
the &ct that he had oomniiitted these i^en.to judicial custody, «nd that 
^e left to Cengmss to devise sueh measut^ as in their judgment they 
bought proper imder this exigencies of the case, l^e Senate of the 
United States, in secret s^sion-^no one knows how ; no one ^n USI 
what ^nfluencea operated upon them,' for there is no record of any de« 
bate^passed in one day, throu^^ its three readings, a bill to suspend 
lihe WTit ^ hcibem p6rpu$ ; but wjien it came into l^e Htmse of B^re* 
senta^es, the Hoose of Bepresentatives, to mark its view of the o^ 
M^feous chaiaeter of such iin aet^ rejected it on its first readings after 
a iong debate^ by a vote of 118 to 14! Tet l^re was a wide^spread 
eensptraqy then, «nd it was in* that part of the country wh^re the 
Oovenunent was weakest ; but no man at that day ventured to claim 
for the President^ nor did he hims^ elaim^ the right to exercise sm^ 
a power. 

Then came the war of 1812« Was. ther^ no opposition or diaaffee^ 
ikm to the Chovernment then ? Was there not opposition to a very 
large extent duoring that war 7 Was there not great disaffisction daring 
Ihat war? Bid ti^ Oongresd of the. United States suspend the writ of 
Im hoai wrp%u f Did the President of t^ United States undertake tct 
aonresl citiflEen^ and hold them in oonfinenunt at his wiU, claimmg the 
right diat^ be e aio s g war eidsted and Communications were known to 
kave been/made to the enemy by persons diaafS^ct^ to the govern- 
ment, therefore he might lawmllv arrest any citizen on sui|)iciony with* 
evtpi'oof of probaUe dms^ ana detain lum in prison indefinitely? 
No, sir, civil libo^y was too mnoh cherished in that day« Om imme* 
diate ancestor^ even^ knew too well what were the benefits of free 
goveiamieat,. and bow insidious were the approaches and bow great the 
evse of a= do^tism, to faseak down the Constitution un4er an imtagjir 
nary necessity^ when the €tovemttiM^t waa quite strong enough to sub- 
due all tieason^or aH ^fenses against its laws within^ all thb States m 
Irhiehthe oimirts were^ open for the prosecution of offenses^ without . 
MBOi*iiig' to this arbitrary exercise of poweh Yet ih tikat war we w'ercT 
emitendn^ agamst a formidable enemy, and there wsfr derii^us dasa& '" 
fection ; and the niftion and the Government not half so powetM as ik 
BoiwiSi ^Ebseemai that perwer now.t^ readilrjr converts convan^nce 

Mxi. PresideBt^ hnman natwfe is fhe same in ^Uage&and in all <2^niir 
tjmpir Vm^m alfiTa^tends lo^ i6o]v\]^^tionK mi^ espec^aQjt when^ eoiiaenr 
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. Crated in a singie person ; imd it MihuA t^ctenc^ wUcli m^smm,im 
•It free g6vefnpiems> tlie diiTiaioii of j>oweT mimmg sepaii^ land iiide- 
^eodeoit departanentSy for the porevent^on of i^ abnse^egiBMiye/^Xi' 
mntive, ^la jijidioial-r^aBdil is only by mmntAining the It^iaace be^ 
tween these depositories of power tbat^ a goremmeDt of laire can be 
perpet«ia;ted. Ocmid ^ooi suppose; a' god to etesoend tipoai earth for its 
goventment^ it would be wiser to submit to hib • gcyreraaneat than <t# 
att^pt to gorern onra^yes; but, iriiile htnnaaity has its tnherail 
frailties, the ejsperience of mankiind has vindicated lAie great troth thaty 
by the ooncentratioB 0f power in ike hands of the oae or the few, a 
govemmei^t of laws-ttrwhieh aloae is a free goretraroept-^HODntst degene^ 
rate into a government of will. When a discretionary power over not 
0Biy the property bat^he liberty of -Ae eitizen or saq^eci is vested, in 
t>r caat be exercised by one mem, a]ieoiitiH!>lled by fdndaioentol laws for 
ihetr preservation, dapable of enforcement by a separate and inde^ 
peadent department, ^aedom no longer existe ; and whether the persoii 
^ho 'exercises that diseit^ionary power be called a monarchy a dietatoor; 
<»r a ^ireeident, ihe^ Qovevmnent is equally a'despotism; A despot may 
happen to have sraffieieiiit intelligenocf and vtrtoe to»cons9ilt the geneitu 
interest oi his subjects, a^d may govetn. with justice and eqinty, but; 

* with thie corrupting influence of power, the security is but frail far 
eontinued good goventnkent. I speak with no adlusion td the poresiSDt 
President, who may be as little affected by the possession of discnra^ 
tkm&Fy power as any man; but to no man^ and under no emergeiil>y^ 
should a free people ever trust unocmtri^ed discr^ttonary power over 
Aeir personal liberty. The jpower to imprison at discretion, by miiitarjr 
&Fce, vested in one man or a few mean, is incompatibly with republioait 
institutions, be it a dictator or a Gouncil of Ten, tbe end is etther decM 
potism or oligarchy. 

An honors^hle Senator has told us that he would be willing at ihis 
time to yield almost unlimited power to the exeetitivo. 8ir| if yoit 
pass this resolution, yecu give unlimited po!\|ror to the Fresid^iit oi the 
United State^; you take away the )ai^ rensnant o^ liberty in this 
country. You abandon to him i^ie^ great judicial right which protects 
the Mbefty of the citizen, in the &oe of the* Constitution, widujut 
judging of the exigency lor 3rouFselves, or avowiug to the people^ b^ 
ilirect legislation, that yoU' have pairted with that light. Siq>pose> tluU 
Abraham Linooln wai» a man 6f great force of wilU of great «icdlxtaryi 
talent, great ambition, and with sufficient capaoity 90 a statesman ta 

> ^vern and discreetly control the career of his ambition in ^le purandl 
^ permanent power: I ask y^ou, if a Grocawell pr a Bonaparte weictf 
invested wid^ Uie powers jnyjOi now propose to plaoe in iJie haodaof 
the President of the United Statef, if the Uberti^ of this cofuntrjir 
would not lie at his &et ? Sir, &ir on^ without v^gpspA to tb« inaii^ i 
"^ill look upon any one in reference to Ibe grant of Buch unlimiled 
power,, as a €t*omwell or a Boaiqpartei 1; ea^neit expeet &om> tiiei past 
mstory of humanjty, that the &ei(t*d|^hto€a centiiurifss wdU prodmce the 

' Wftltal of Gheoi^ WashingtonJi 

Sir, aretiieve not dangers if tfaia powers i^ ^itruj^ed to^ the>exeeuw 
tive, apart from the idea of any att^zipt to obtain supireaiie and: per^ 
n^nent c6^(unand I Sverry anb' knowa^hat oppositi<»ij is ilt>t readily^ 
D^ooked by power. We nave seeU'^iM^the^aitwM. haaf Ik^ wm4«4 
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!Mi,in^i?e Btisploidii; aad Mfclioii* 'even;thB ohacrge <rf pnspaksion in scime 
-cases j^ I have b^wH' you. WHl not t^He next s]bep be to destroy tW 
liberty of. canvassing ;witb' freedom tbe measures. of the administra- 
tion; a right wjaich is. secured by our Gonatitution ? Will not the 
press die under the discretionary power of arrest? Ifithat is not suffi- 
<aient, and there shbuld be a lingering few in this chamber who venture , 
to question any one act of the. existing administration, noay not 'th^ 
|K)wer be appli^ to them, and aK)t jonly rebellion be crashed out in 
jdate' seceded States, bjat. the last hope of liberty crushed out, by de- 
stroying the right of the Representative of the people to boldly qms^ 
tion the aclBof power, be they thoia^ of a President, a judge, ot Ji 
Congress? 

I . Sir, I could dilate on this subject to a much, greater extent ; but can 
•eethat few honorable Senators opposed to me have listened to my 
warnings^ nor will they- prpbably have read my^ remarks until they 
pass this resolution* I suppose I must give up the faint hope I enter- 
teiiied, that this resolution, so utterly unnecessary to have been intro- 
duced, even. on your own theory, can .or wiU be. defeated. It will pass-; 
but, in nciy Judgmeat, when you pass it, you prostrate-^the liberties df 
this country and destroy the rights of its citiz^is as free citizens. Yoa 
taust carry with you the tact. that you have no condoning power, mo 
paTdomng. power. You may dfeclare an act to be' legal or constitn^ 
tional; but; if it is not, you cannot muke it so; you may legalize for 
tihe^future many acts which have been done, you cannot for the past 
■ You cannot vest power legally by a resolution, under tiie Constitu- 
tion, where the Constitution does not vest It. You have no judicial 
authority so to decree; but you may, in the fiu5e of the Comtitutioii, , 
by, bringing the legislature into accord with the. Ex'ecutiyetin the 
assertion of an unconstitutional power, subvert the libertiesof your 
•btoitcy. No.ottfe has*ask«d yohi— and we- knpw we are powerless for 
tiiot p.urpose-T-to censure the ^President of the Unitfed States ; but I tell 
you firaiikly, when tiiie.pe€»ple of this country pass &om the state of ex- 
«itament which now exists,, as your resolution cannot condone any act 
wiiioh; may have be^ don^ in violation of the Constitution, by the 
Exe^ulftv^ a subswqiient Cdngress can deal legally with this ^juestioa; 
by thie action of the House, of Representcttives as an impeaching body, 
and; tbe action of the: Senat© in deciding on that impeachmeilt. ' I naay 
Bdt lihen 4}e a memjjfiir/of (this body, and I trust I shall not. I will not 
aistemiKli to predict ^what the* action of a sul^dquent Congress may be on 
those. exdiraoflfdinary acts of the Preirident which you no# nbt only de- 
^teDtnriBe to approve but deabre to.be valid. But :the very face of your 
iresoluMon implies that; you think they are not within ids constitutional 
poirei^s.' By specifie legislation, you may give effect to all the acts 
ii^ioned in? the approving. resolution, except in tte case of tho sus- 
J)enJsioti:.of iihe writ of teicaa. cergp'b^;. and in re^rd to that, you do not 
renture to dechwe to the people of thki coanJtry^by open legislation. the 
effect and object of your r^olution,-be it enacted by tiie Authority of 
the Senate and House of Representatives, that the writ of habeas covf^ 
shadLbe sasfflpiwied within^cei^tain limits prescribed ia the law and for a 
certaijx duralaon of tiina » Yet.tjtatjs.the only legitindate mode of legis* 
lation when the aeeessity aarfees, and theonly constitutional 'mode in 
*^haiA«ttQh«.po»reircan.bQ0ioi»W5edi m. . -: ►* * 
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SPEECH 

OF 

HOF. JAMES A. BAYAED. 

OF DELAWARE, 

on t 

THE EXPULSION OF MR. BRIGHT. 



DBLIVEBSD IN THE SSNAIS OF THE UNITED STATES, FEBBTTABY 5, ISOfi. 

The Senate having under consideration the resolution of Mr. Wilxinson for ike 
expulsion of Hon. Jibsb D. Bbigbt, Mr. BAYABD said : 

Mr. FsEsmENT : After the brief remarks which I made at the 
opening of this debate, it was my intention not again to open my 
lips while the resolution now before the Senate was under con- 
sideration, and after hearing to-day the eloquent and dignified 
address of the honorable Senator from New York, [Mr. Haems,] 
I hesitate in abandoning that intention. The wide range of re- 
mark, however, departing entirely from the charge upon which 
the committee reported, and the elaborate and labored speeches 
which have been made, reviewing adversely the whole political 
career of the honorable Senator from Indiana, for the purpose of 
arraying prejudice against him in support of an unsustained 
charge, combined with my personal regard for that honorable 
Senator, and my confldeqc^in his integrity, forbid my adherence 
to my previous determination. It will be my endeavor to bring 
back the debate to the real question before us for decision, vin- 
dicate my own opinions, and sustain the report of the committee. 

I shall also controvert some of the principles which have beto 
advanced in the debate by those who support the resolution. 

The action of the Senate in all cases of expulsion must of ne- 
cessity be judicial. I freely admit that by the terms of the Con- 
stitution the power of expulsion is absolute in two-thirds of the 
members present constituting a quorum, and that there is no 
restriction on the power expressed and no specification of the 
grounds on which expulsion must be based. It is none the less 
judicial action. It is the punishment of an individual by depri- 
vation of an office which he is entitled to hold unless criminal 
misconduct is proved against him. You may expel by the mere 
two-thirds vote of the Senate without any cause whatever, but 
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that would be not the rightful exercise, but a gross and tyrannical 
abuse of poweij. The punishment of an individual for miscon- 
duct in any mode, whether by (JepriFatdoa of ofl^ce or otherwise, 
in all free countries must necessarily be a Judicial question, 
whatever may be the forum or the body in wnich the decision 
is to be made. The forms of proceeaing in courts of justice 
may be dispensed with; the mere modal rul^ of evi4enc# 
may not be essential j but tMe gre^t^ loading principles of evi^ 
deuce in all judicial triala cannot bo abandoned without p^ 
pable injustice where punishment is to follow the sentence of 
any tribunal. I care.iM)tIwb6f&^ yott calLl3te otfence charged 
criminal misconduct or a misdemeanor ; there must be an alleged 
charge proved according to rational inference from the facts ad- 
duced in the case, or else injustice must be done. Difference of 
opinion, h^wpv^f irtde, no ind^r hpw.^xcinng or grave tb^ sub- 
ject on whicb that difference exists, will not justify an expulsion, 
unless, indeed, the doctrine is to obtain that a political party, 
having a tw^rthiyds , majority in this Cbamber^ can. rightfully 
crush all opposition to its general policy or its particular measures 
by this power of expulsion. In my judgnlent, such can never be 
a rational constructioii of the Constitution of a free representative 
Government, be that GoY^Dinent a monarchy or a republic. 
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reiKMTt of tii« committee^ As I diBsoml; from some of; die pnojOXr 
plea of that r^ort, ftQ^ it h(|^,bfew freqijentiy quoted in this 4©' 
b^ J shall take the Ubwty of yewiing! the remarks of one of the 
ablest aqd purest statesmen who ha^ ejristed in thii^ country, in 
that debate, to show, not only by the weight of his character bu.t,. 
the strength of hisargum^pt, that one,, at lea^t, of tlie principlesj . 
advanced in that report is utiberly untenable, and that the couree 
of proceedings must be of a judicial chajracter when the actiaqi of. 
the Senate is on a question of expulsiou, I read from the Annals 
of C<;aigres8 the remaitei of Mr. Ilillbouse,,of Connecticut, afti^r.- 
the argument had been made in, support of the resolution wlucb 
Wffi before the Senate- He said : 

" The catue before the Senate hits heen so Ihlly heard and bo ably disenawd that it was my Isten- 
tion to hare giTen a silent vote, had not thecentleman.fhiim Massi^hiuetts pCr. Ao^iis] decIarMl 
in so pointed a manner that even voting on the resolation would sanction the report of the com- 
mittee which aeoompanied it : a report eontaiiiine pnnciples wlidoh I can never sanction, bfmr 
vote : nrlnMples which go to discr^t all-oiur crinmial: tribunals, and those rules of proceeding and 
of evl(renc6 which eovem the decisions of oourts; rulee which tlohe can stiield innocence, hnd 
nrdte<A an accused individual against a. governmental prosecution or the oyerwhelming powpr of a 
formidable combination of individuals aetenhined on his destruotion-^rihciples which would 
))bMii dagger in the hoaom x>t eivti ttbeitr.*^ 

Now for the argument : 

^ Of the many erroneous principles contained la that report, there is but one which I shall thinlt 
tt necessary particnlarly to notice. The queation (says the report) upon the trial * of a eriminal 
cause, before the courts of qpnunqn law is not between guilt and innooenoe, but between guilt and 
the poteibility of innocence.' This is a principle which I can never sanction, nor in the sma^est 
ddpree countenance by my vote. Tn every country where civil liberty and individual rights CM 
regarded:, the common law rule is, that the trial is between innocence and gnilt ; and that every 
person is to be deemed innocent until his guilt is proved ; a tale whi^, so long as we shall preserve 
oar liberties, cannot be abandoned. Once admit that the person accused la to' be piesomed gttll^, 
and to be put to prove the possibility of hie innocence, and the sape circumstances that woi^ 
otherwise go to establish innocence would be converted into, proof Of gntlt. In the present omw, 
admit the presuniptionof innocence, and many parts of the convcorsations and conduct of the mem- 
ber aooused, which are now relied on as proof of hiB.|n^t}L may be accounted for at being exafify 
wluit an honest, nnsuspecting man would have said and done ; but upon the supposition that he yinl»^ 
«eaga06i in Aaton Burr's conspiracy many prosomptiona of hia gniU may be drawn from them*", 

Mr. President,. I consider this argument in support of a pincipl® 
which ought to apply to all cases of expulsion as unanswerablei. 
The priesur^tion is nere, as in a trial at law, in fayor of innocenaev 
The proof is on those who alles^e the right by the vote, whether 
of two thirds or four fifths of the Senate, to deprive a Senatoroff 
his seat in this body, on the ground of misconduct I care mot 
about technical rules of evidence ; but there are great and essen- 
principl^ of justice which must be adhered to, unless you mean 
to punish not fo» misconduct, but as the result of prejudice aaidi 
party bias. What has been the course in this case ? llie change; 
of disloyalty founded on the letter of the. 1st of March, 1863!^ 
made against the honorable Senator from Indiana was referred to 
the Judiciarj Committee; and on investigation and proof of 
handwriting, the committee, though composed of five out of serei 
of the political opponents of* the accused, by a vote nearly unani- 
mous (with but one exception) made a report in his fevor, anti 
adverse to the resolution of expulsion. It was the result of the 
unbiased judgment of the comnaittee as to the. rational infereBce 
of the intent of the writer, on fuU consideration of the whole dr^ 
cumstances under which the letter was •written. It is a matter ot 
veff^tf^o me that one member of the committee should ahiee 
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hare changed his opinion. I have a sincere respect for Ihat hon- 
orable Senator ; but I cannot but believe, from the reasons he 
has assigned, that he will hereafter regret the change of his vote. 
Since this debate began, widely different and multifarious 
grounds of accusation have been presented to the Senate, com- 
mencing with the honorable Senator from Kentucky, (Mr. Davis,) 
and have been urged in support of the resolution of expulsion ; 
and the extreme variance of the reasons assigned by honorable 
Senators, extraneous to the charge made and investigated, by 
which it is sought to overrule the report of the committee, affom 
but too pregnant evidence that judicial inquiry is to be abandoned, 
and political bias and perhaps personal hostility to the Senator 
frona Indiana to be substituted as a sufficient reason for his ex- 
pulsion. I shall not pretend to answer the accusations founded 
on mere differences of political opinions, and I have not the sem- 
blance of hope that the prejudice which that line of remark may 
have produced can be dispelled by any argument of mine. I 
shall confine myself to the charge of misconduct, which is the 
only legitimate ground on which the action of this body can be 
based. Though the letter is very farailliar to the Senate, as I 
mean to comment upon it briefly, 1 will now read it: 

"WASBOKoroVy March 1, 1861. 
ICt Dbab Sib: Allow me to bitrodace to your aoqattntanoe my Mead, Thomas B. Lineoln, of 
Texas. He visits your capital mainly to dispose of what he regards a great improTement in ftra 
arm8.f«I reoommend him to your fiivorahle oonsideration, as a gentleman of the first respectability, 
and reliable in every respect. 

Very truly, yours, JESSE D. BBIGHT. 

To His Excellency jKirBMOH Datb, 

FrMid&nt of th6 OonfederaUon StaUs, 

This letter, it is argued, is evidence of disloyalty, if not of trea- 
son, on the ground that it develops an intention to afford aid and 
assistance to a public enemy. Two principal reasons are assigned 
for this : first, the address of the letter ; second, the character of 
the invention recommended. Let us look at the circumstances 
under which the letter was written, and see if by rational infer- 
ence disloyalty or treasonable intent can be justly attributed to 
the writer. 

Six States — ^I think six, perhaps five — at the time claiming, 
through erroneously, a reserved nght of peaceful secession, hSl 
withurawn from the Union and organizea another government, 
of which Mr. Dayis was elected President or head. The writer 
had no authority to recognize the legality of the act, nor, as he 
tells you, did he intend to do so ; and his past action in this body, 
his past course in seventeen years of senatorial service, is the 
best evidence of his lovalty to the Government. He. never ad- 
vocated the doctrine of secession ; and it is strange indeed if, be- 
cause his personal and political relations induced friendly feeling 
towards Mr. Davis, the existence of those feelings is to be as- 
sumed as the semblance of evidence of a disloyal intent. This 
organization existed in fact," and the letter was a mere letter of 
introduction, and addressed to Mr. Davis bv the title which he 
claimed, purely as an set' of courtesy, ana not of recognition. 
Suppose me letter had been one intended to dissuade Mr. Davis * 
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from the course on which ha had entered, and to endeavor to pre- 
vail upon him to abandon it, and use his influence to bring those 
States back into the bosom of the Union. Would it be expected, 
if that letter had not been addressed to him hy the title he claimed, 
it would even be received, much less read! 

The address was a mere matter of courtesjr. It acknowledged 
a fact, but not the legalitv of the oflSce or title claimed by the 
person to whom it was addressed ; and csm the language of cour- 
tesy be rationally perverted into evidence of a disloyal intent? 

K the character of the letter read here had been such as for 
the sake of argument I have supposed, who would have pretended 
that it was the intention of the writer to recognize the legality of 
of this recently-organized confederacy because it was addressed 
to the president of that confederacy, which was in fact organized? 
TbiQ subject of the letter does not alter the inference as to the in- 
tent of the writer as drawn from the address, though it may be 
clearer and more undeniable in the one case than me other. 

Affain, the languge is " my dear sir ;" and that shows to my 
mind, incontrovertibly, that it was the language of friendly eola- 
tion, and not intended to be the language of official recognition. 
I have confined my remarks hitherto to the address ; for if that 
was not intended to recognize the le^litjr of the position of Mr. 
Davis, there is no other aspect in which it can be viewed aa dis- 
loyal or treasonable. • 

Next is the inference of disloyalty drawn from the object with 
which the introduction was sought — an improvement in ^re-arms. 
What, sir, was the condition of the country at that time? It has 
been said — and the acts have been detailed seriatim — that war 
had been levied against the United States, certainly not by the 
confederate States as a political body, though acts of violence 
had been committed by the authorities of particular States. What 
might have been the decision on those acts upon the trial of the 
actors, is not the question here ; nor can any inference of guiltr 
intent in the writer of the letter be drawn from the fact that sucn 
acts would, by the ruling of a court, be held technically a " levy- 
ing of war." The question is, was the country at war with this 
^tually organized confederacy, to the president of which the 
letter was addressed ? Did public opinion, or the unsuspended 
intercourse which existed in all parts of this country, cause men 
to believe that war existed or was imminent at the time this let- 
ter was written ? Mr. President, your postal communications, 
your telegraphic communications, the entire travelling of the 
community, its commercial intercourse was carried on at that day 
in just as unrestricted a manner as it had been before. Neither 
the then President nor Congress, the sole powers who have a right 
to recognize a state of war, had give that character to the acts 
which are now proclaimed to be a levying of war. Nay, more ; 
forty days afterwards the present Executive of the United Slates 
disclaimed the idea that any war then existed, or that it would 
probably ensue. Of course, the views expressed by the present 
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head of the Gtorernment would naturally weigh more with hon- 
orable Senators than any belief that was entertained by those 
who were opposed to him ; and therefore I will read again, though 
I have referred to it before, an extract from Mr. Seward's dispatch 
to Mr. Adams, under elate of 10th April, 1861, forty days after 
this letter was written. Says the Secretary of State : 

**For these reAsons, he, (the President,) would not ][>9 disposed to reject a cardinal dogma of 
theirs, namely, that the Faderal Oiitemment obold not redace the seeediag States to obedieaoe ^by 
conquest, even although he were disposed Iq question that proposition. But, ip fact, the^ President 
wUlmgly accepts it as true. Only an imperial or ds^potio G&oemment could wMugqU thfyt' 
ounMp diMfected and imwrecUonary m&m^ert mf ih% Stafe, TM% Federal repnbUMn kr«tom 
of ours is, of all formt qf Oovemment, the f>ery one tohich is most unfitted for such ulaib9r. 
Happily, however, this is boly an imaginary defbet The system has within itself adequate, 'peaee- 
M, oonservatlTe, and recuperative forces. Firmness on the part of the Oovernment in maintaifinir 
and preserving the puUio institutions and property, and In executing the laws where authefl^ 
ttin be exercised fcitnovt tsaging tuor, combined with such measures of Justice, moderatloimaid 
Ibrbearance, as will disarm reasohlng opposition, win be sulBcient to secure the public safety uotif 
returning reftection, concurrhig iTlth the t^vtal ^perience of social evils, the tnevltikbie flroM of 
faction, shall bring the recusant members cheerftiuy back into the family, which, after all, mmX 
prove their best and haj^lest, as it undeniably is their most natural home.^ 

He then goes on to speak of the Constitution of the TJiilted 
States providing a mode in whieh these States may be restored 
to the Union by the action of a national convention, " in which 
the organic law can, if needful, be revised so as to remove^ all 
obstacles to a reunion so iSUitable to the habits of the people^ »id 
so eminently conducive to the common safety and welfare." {Did 
the President of the United States, when that missive was writ- 
^tbn, which represents his sentiments as well as those of the Sec- 
retary of Statef believe that war existed ; or that war was iMmi- 
nent ? If not, why impute to the^honorable Senator from Indiana 
a view of the condition of the country not entertained by then! ? 
Why impute to ^im, for the purpose 6f conviction in this ease, a 
prophetic knowledge which neither the President nor the pubKo 
at large possessed in reference to the issue of the struggle which 
had then commenced ? Sir, it was a political revolution which 
had commenced ; but neither the general opinion of the commu- 
nity, nor the opinion of the then or of the me present Adminis- 
tration, was that it w<mld eventtiate in wai*. Is not the intent of 
the honorable Senator from Itidiana as to the subject on which 
he gave this recommendation to be itiferrred from the general 
belief entertained by him, in common With others, that the dttrse 
of war would not fall upon our country ; that whatever oth^r 
iisue might come, at least we should be saved from the horror of 
eivil war? And if that Wfts his belief, how irrational is ft to 
draw the inference, from a 'mere letter of introduction, tl^at'he 
intended to recommend a fire-arm with a view to resistance to 
the Federal Government, and the advancement and promoti6n 
of the objects of its enemies, foreign or domestic. It is impoiSdi- 
ble for any mfen, unless he believes that the honorable Senator, 
at that time, entertained the opinion that war existed or would 
come, to infer from his letter that his object was to aid and p«>- 
mote the cause of revolt against the Federal Government ; afid 
if^lie intended not that, if he intended not to give aid and. com- 
fort to the enemies of the Fedei'al Government, caU the lett^ 
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indiscreet if yon will, bnt where or in what else consists the evi 
dence of disloyalty, much less of treason? 

I hav« reaa everjr speech made in this debate, not having 
been able to hear all of them ;* but it is not my purpose to answer 
the argutnents which have been adduced by various Senators. 
To the ai^ument of the honoBable Senator from Wisconsin, who 
' '^ddresR^d the Senate yest^i^ay, (Mr. Doolittle,) I have a short 
reply to make. I admit that he treated this case with entire 
frankness; that his argument was confined to the'charffe before 
lis, was able, though, I think, somewhat exaggerrated in lan- 

fuage, and errone6us, beyond all .question, in the inferences that 
e drew. BBs argument was baeed upon this idea : Aat no man 
of common reason isupposed that this Government could be sub- 
verted without resistance by war. I give, not the particular 
language, but the substance of his argument. 
' fir. President, I agree with that position of the honorable 
' Senator from Wisconsin ; but was that the condition of things ? 
Would this Government have been subverted ; would it now J)e 
subverted, if its territorial jurisdiction was less extended than^it 

* was before these unhappy troubles commenced ? Were we hot 
a Government and a Union before Texas was admitted or Cali- 
fornia acquired ? Were we not a Government and a Union be- 
fore Florida was acquired? Were we not a Government and a 
Union; ■ before Loiiisfattawias acquired? -How then can I be told 
that this Govetnm^iit is difestroyed and subverted becatise certain 
separate communities composiujg a section of the country choose 
to absolve themselves from its jurisdiction and to deny tnat they 
will longer live under a common Government wifl^ us? At the 
time, and subsequently to the time, this letter was written, their 
commissioners were here for the purpose of treating tqr a peace- 
ful separation from the Union, and remained in this capital un- 
molested. W 
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have also the right, if they deem that the interests and wel&reof 
the country require a diflferent course, to declare ta a discon- 
tented people, consisting of varied political communities con- 
nected together and contiguous, and no longer willing to live 
under a common government with us, that we decide as a matter 
of wisdom and poncyj to let them part from us in peace. In such 
a case, it is a question of dominion, and not of the subversion of 
the Government. 

But, Mr. President, the argument of the hon<M^ble Senator from 
Wisconsin omitted another alternative altogether. He says no 
man could rationally believe that a subversion of the Govern- 
ment, (which he presumed must ensue from the reparation of a 
portion of the States from the Union, though I do not>) could pos- 
sibly take place without war ; but he does not look to the belief 
entertained by the President and by the Secretary of State forty 
days after this letter was written, that there was another lUterna- 
tive, and that though revolution had commenced, it might be 
stayed and the Union preserved by conciliation and compromise. 
Conciliation and the means of adjustment, a national convention, 
was the doctrine of the President as given to us by the Secretary 
of State under date of April 10, 1861. Let me read a further 
extract from his instructions to Mr. Adams of that date : 

**Toa will indulge in bo erorewlona of hanhnMs or diwesjpeot, or eren tmintienoe, «on.eernin|^ 
the seceding States, their agents, or tlieir pec^le. Bnt you wul, on the contrary, all the while re- 
m^nber ttiat tiioee States are now, as they always heretofwehaTe been, and. notwithstanding th^r 
temporary self-delusion, they must always continue to be, equal and honored members of this Fed- 
eral Union, and that their citizens, thronjriiont all political misunderstandings and aQenations, still 
are, and always must be, our idnw ed and our •ountrymen.*'^ 

Is such language applicable to a state of war? Does such lan- 
guage refer to a condition of affairs which required my honorable 
friend from Indiana to abandon all intercourse with his deluded 
fellow-countiymen in these Confederate States? And yet it is 
the language used by your Secretary of State, as representing the 
sentiments of the President of the United States, forty days after 
this letter was written. 

Mr. President, the guilty intention which alone constitutes the 
misconduct charged against the honorable Senator from Indiana, 
that he wrote this letter to aid, assist, or abet, or whatever tech- 
nical terms you prefer, or, if you please, to advance the interests 
' of the Confederate States, is, in mjr judgment, utterly rebutted by 
the view taken of the state of affairs forty days afterwards by the 
President and Secretary of State. War did not then exist ; war 
was not by them believed to exist. Yet during the recess of Con- 
gress, who but the Executive of this nation has the authority to 
ludge and determine on the state and condition of the country in 
regard to the existence of war? The intercourse, as you well 
know, was entirely uninterrupted. On what principle, then, of 
reason or justice can it be contended, when the mind of the pub- 
lic generally at that day, and the mind of the President of the 
United States and his Secretary of State, both intelligent men, 
at a much later day did not believe that the political revolution 
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which had commenced would issue in war, that my friend from 
Indiana is to be assumed guilty of an intention to aid the new 
confederacy in a war which neither he nor the people generally 
then beliered would take place ^ Sir, no rational inference of 
guilty intent can be drawn under such circumstances. The intent 
must be inferred from the belief of the writer at the time the letter 
was written, and not assumed from the subsequent condition of 
aflfairs. 

I knowj sir, it is very difficult for men to carry their minds 
back to the tone of sentiment and belief which existed nine months 
ago ; but I should suppose that in the Senate of the United States, 
acting on a judicial question which involves the punishment of 
a brother member, the effort would be made to regard the intent 
of the writer as derived from the relations subsisting at the time 
the letter was written, between the people of the United States 
and those of the Confederate States, and not from the very dif- 
ferent' relations which have existed since hostilities commenced. 
The honorable Senator from Indiana has told you, in the most 
express terms, that after the proclamation of the President — after 
the evidence that war existed, or his belief that war would ensue, 
he would have addressed neither the letter in question nor any 
letter to the President of the Confederate States. 

But, sir, this was a mere letter of introduction ; and in writing 
such a letter the writer regards mainly his relations to the party 
who requests it. I speak now to men's general knowledge. It 
is true that I labor under the misfortune that most of those who 
are to vote on this occasion are unwilling to listen to my views ; 
their minds- are made up; but it none the less is true that the 
views I have submitted may reach the common sense of justice 
of my countrymen, though they may be unheard within these 
walls. I sav that the mind of a writer of a letter of introduction 
rarely dwells on anything but his f elation to the person who re- 
quests it If those relations are friendly it is never refused. 
The object is almost universally stated, whether of business or of 
pleasure ; but the thought of the writer seldom, if ever, reflects 
upon the object where it is given to one with whom he stands in 
fnendly relations. Every one knows this by his own experience ; 
and yet judgment is to be pronounced here on a mere letter of 
introduction, imputing an intention which never could have en- 
tered into the mmd of tiie honorable Senator from Indiana. In 
this case there is evidence of that, because he does not recom- 
mend the improvement ; he does not profess the slightest knowl- 
edge of the fact whether it is or is not an improvement; he 
merely says that Mr. Lincoln considers it a great improvement. 
If the intent had been to give aid and comfort by affording to 
the President of the Confederate States, then in rebellion against 
the United States, a weapon of war which would be formidable 
if war ensued, the writer of the letter would have informed him- 
self as to the character of the invention, and would h^ve expressed 
his opiniori upon it, A recommendation without knowledge of 
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the value of the alleged iinprovement might be an injury instead 
of a benefit, and Lincoln was neither an inventor or a man of 
science. Ete recommends his friend, to get rid, perhaps, of im- 
portunity, without the slightest reflection on the object; for the 
state of the country did not lead him to imiEigine tliat war between 
the Confederate otates and the United SWtes was existing or 
likely to exist. The question being one of intent, can it ration- 
ally be inferred from this letter, written under suoh.qircumstances, 
that the author intended to ai4| promote, or advance the interests 
of the revolted States by recommending to them a means of war- 
like resistance against the United States? .Can any man read 
Ihe letter with reference to the condition of affairs, and suppose 
that was the intention. If no siich intention existed, the letter 
proves nothing. 

But, Mr: President, in the discussion of this case, the honora- 
ble Senator from Massachusetts, in the speech which he first ad- 
dressed to the Senate, entered into a very ingenious, and to my 
view a very perverted comment lipoi^ the contents of this letter. 
Indeed, the line of argument adopted by him brought forcibly to 
my memory, though ft is inai^y years since I read the record, the 
line of argument adopted by the Crown counsel on the trial of 
Algernon Sydney for treason, wn en they urged as evidence of 
treason their own interpretation of passages t^en from his politi- 
jCal treatises as proof of treasonable intent on the part of the pris- 
oner. They brought Sydney to the block, llie subsequent judg- 
ment of the world has vindicated his fame and his character, and 
also passed in coridetnnation upon the line of arjgument by which 
he was convicted. 

He Senator said that the words " yours truly '^ were not merely 
formal words. Mr. President, take your own experience; let 
any one who hears me answer the iijuestion, whether there is. a 
more common formality, in the conclusion of letters, where flie 
slightest degree of friendly relations exists between the parties, 
than to sign a letter "yours very truly." Even to mere acquain- 
tances a letter is oftentimes so concluded ; biit to those having the 
remotest relations of personal regard, it is almost an invariable 
m6de of conclusion. Yet we are told th^t. these v?;ords, so uidi- 
'yeifally attached to aU letters between persons standing in the 
slightest degree of friendly relation, are to be taken as evidence 
ftiat the hcJnorabl^ Senator from Indiana belonged to the rebel 
chief, and was one of his conspirators I I suppose if the letter 
had been addressed "sir," land had concluded with the phraseol- 
<^gy "your obedient 8ervan;t," the Senator would have argued, 
"there is an express acknowledgment of allegiance; the words 
*your obedient selrvant ' are not formal words ; they are an ac- 
knowledgement of allegiance to the president of the confederate 
States.". The one inference would h,e as reasonable as the other. 
Yet the deepest prejudice would scarcely fail to pj^rceive the fal- 
lacy of such an inference. 

1 shall not pursue further the argument in reference to the in- 
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tent to be drawn ifrom the contents of this letter, not becanse I do 
not think it conld be pressed further, but because I am aware, as 
has been announced by the honorable Senator from l^ew York, 
that the ji?a^ has gone forth, and that the judgment of the Senate 
will certainly be rendered against the party accused. I have 
Mid enough for my own purpose to vindicate my own vote, and 
to place the question, at least, before my constituents in its true 
■ IJgnt. But, sir, the argument beyond and extraneous to the 
charge on which the Senate professes, by its resolution, if passefd, 
to expel the honorable Senator from Indiana, has been conducted 
by many Senators on the ground that opposition of opinion to co- 
ercion by arms, as either not within the limits of the Federal 
Constitution, or as being an impolitic act, and utterly unavailable 
fbr the purpose of restoring the Union in its integrity, is evidenbe 
of sympathy with the Soufli, and therefore of disloyalty. If this 
be rf ground of expulsion, there is, indeed, an end to representa- 
tive government. The vital spirit of all representative govern- 
ments, be they monarchical or republican, is the unlimitable free- 
dom of debate in the representative body, and unrestrained 
freedom of opinion. Destroy that, put down the collision of 
opinion which we suppose, in representative goveniments, leads 
ultimately to the trum, and you degenerate at once, no matter 
"what name you may give to your government, into an arbitrary 
'^iJeSBpotism. It is none the less a despotism because it may be a 
government consisting of numbers instead of the .government of 
one man. 

Sir, I will endeavor to illustrate this by reference to a debate 
'^hich occurred in the British Parliament during our own Revo- 
lution. It is perfectly well known that after the Declaration of 
Independence there was great excitement in England, grfeat una- 
nimity of opinion, and that ministers carried in rarliament their 
measures for the suppression of the rebellion by at least three 
fourths of the body. The general sentiment of the people, and 
* of Parliament, was in favor of the subjugation of the colonics. 
.Yet, sir, as early as 1776, in the month of October, or November, 
I do not recollect #hich, in the course of a debate on an address 
in answer to the Crown, Mr. Fox said :* 

^ I| has been said that we are redQced to the dilemma of oonqneriiig or abandonUig AmeHioa. 
If ihat be the alleniatiye, I am for abandonment ** 

' Sir, I have no doubt that the politicJai zfealdts of that diay in thcfir 
^ hearts denounced Mr. Fox as disloyal to his country, because 

- there can be no question that the colonic owed allegiance to the 
British Crown; there can be no question ihat our Revolution 
^^as rebellion; there can be no question of that — though we be- 
lieve, and 1 believe, that there were justifiable causes for the act — 

- the British Government and the British people did not believe the 
^ Declaration of Independence was justified by any suflScient cause. 

Sir, I never heard that in the Parliament of Great Britain, mo- 
narchical as that Government was and is, even the suggestion was - 
made *hat Mr. Fox should be expelled, because he entertained iem 
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opinion which went to the dismembernient of the empire of Eng- 
land. He stood with a small band of far-seeing men then, and 
the subsequent judgment of the world has acknowledged not only 
iis patriotism but his statesmanship, and his memory needs no 
defence, though he held the doctrine at that time that it was 
wiser for England to abandon a contest in which he believed she 
could not succeed in achieving her objects, than to pursue it at 
the risk of a countless cost of treasure and of human lives for a 
iruitless purpose. 

Sir, it was the freedom of debate whether he was right or 
wrong.. Suppose he had been wrong — because it was just after 
the battle of Lopg Island and the capture of New York, when 
things looked favorable to the success of the 'British arms — sup- 
pose he had been wrongs would that difference of opinion have 
Iustified his expulsion irom the body, or even the charge of dis- 
oyalty against him i If this great principle of the freedom of 
debate, of dissentient opinion on the gravest subject which could 
come before them, as this now is one of the gravest subjects that 
can come before us, was allowed in a government of that nature, 
is it true that in a representatifve Republic freedom of debate is 
to be less cherished and less protected ? Sir, I give this view as 
the general answer, and assuflBcient, without entering into the 
details, to the arguments submitted on the other side on th^^e 
questions of divergent opinions, or votes against the policy <>r 
measures of the majority, unless prejudice and partisan hostility 
is to decide the expulsion of a member, and not a proved %harge 
of criminal misconduct. 

The honorable Senators from New York, New Jersey and !Penn- 
sylvania (Messrs. Habeis, Ten Eyck, and Oowan) have placed this 
^[uestion of the true and only proper grounds of expulsion in so 
impregnable a position, that as I cannot add to their argument, I 
. will not mar it bjr repetition. The country owes them its thanks 
for the calm and judicial manner in which they have treated the 
question; and if not now, at.no distant day the dignity and pro- 
priety of their course will be fully appreciated. 

Sir, I recall now the opinion I expressed in the remarks which 
I first addressed to the Senate at the opening of this debate, that 
" I did not believe it possible a majority of the Senate could vote 
for this resolution." I viewed it as a judicial question then; I so 
view it now; and it was bo treated in the committee ; but ui|for- 
tunately for a just and correct decision of the case, the spirit of 
party has been invoked ; the press has assailed not onlv the hon- 
orable Senator from Indiana, where his personal rights are at 
stake in a judicial inquiry, but also those members, or some of 
them, who have denied that there is sufficient ground for his ex- 

Eulsion. Nay, the want of fealty to party of honorable Senators 
as been charged as a default on their part unless they voted for 
the expulsion of the honorable Senator from Indiana. As you 
have heard, nineteen members of another branch of the national 
Legislature, derelict to their entire duty, to the respect that is 
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due to this body, have undertaken to interfere with its judicial 
decisions on the rights' and defaults of its own members, and to 
bring the bias of partisan zeal to bear upoA the judicial action of 
the Senate in a matter in which interference on their part is a 
shameless violation of duty, by asking the Legislature of a State; 
to instruct a Senator how he is to vote as a judge on a question 
involving personal rights, the evidence not before them, and the 
argument unheard ; and yet this is but one of the steps of party 
taken in this case. I have also heard — and if the allegation be 
untrue, I shall be glad to be corrected — that party caucuses of 
more or less of the members of this body have been held to com- 
pare opinions and influence votes upon a judicial question. If 
that be so, of course we cannot expect anything but a mere party 
decision. 

Mr. Shebman. Will my friend allow me ? 

Mr. Bayard. Certainly. 

Mr. Sherman. My friend alludes to caucuses in this matter. 
I never have heard of any such, and I do not think any have 
ever been held. 

Mr. Bayard. I have no doubt the honorable Senator from 
Ohio was no party to them. I have heard so often and so repeat- 
edly that such meetings had been held, that unless it was gener- 
ally denied I could hardly disbelieve it. 

Mr. Browning. The Senator from Delaware will permit me to 
say that this is the first intimation I have ever had that a caucus 
was held or contemplated in regard to this matter. Nor have I 
evBr conversed personally — ^I speak for myself alone — with any 
Senator upon this subject, upon Any occasion when I expressed 
to him my own opinion, or when I asked him to express to me 
his in regard to tne disposition that should be made of the case. 
I am not willing that the imputation made by the Senator from 
Delaware shall go to the country unrepelled by one Senator at 
least. 

Mr. Bayard. I stated expressly that I desired to be corrected 
if the fact were not so. I had heard it repeatedly alleged, and 
if Senators are aware that it is not so, I have no charge to make 
on any knowledge of my own. 

Mr. Browning. I would be glad if the Senator, when he 
makes a charge of so grave a character, would give the basis on 
which he states it. 

Mr. Bayard. I will state to flie honorable Senator that I have 
heard it repeatedly. 

Mr. Browning. Heard it of whom ? 

Mr. Bayard. These things, the honorable Senator well knows, 
are matters of rumor, so that I cannot say who told me. I did 
not suppose it would be denied, even. I heard it spoken of re- 
peatedly. 

Mr. Bright. I will relieve the Senator from Delaware, if he 
will allow me a moment. I told him. 
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fr» Bayaed. I did not reoo^leot thirf)*. 
n. Bright* At leaat I will state what I did tell him. On the,, 
fii|$t jd^y that the Semite met. this seesioni, I met my coileagne oa • 
this floor, and I said to him> "1 have no, personal claim on you, 
sir; you and I have been opposecjL through life, politically; but 
still I have claims upon you as a colleague, bo far as to call upoa ; 
you to enable me to establish my guilt or innocence against cerf 
tain men that .have been fulminating all kind of calumnies , 
ag^in&t me during the recess.'^ I was chaiiged in some of the 
w^tern papers with having received a commission as a brigadier . 

{federal in the southern army* That went the rounds of the pubr. 
iQijpresjgj. If; was charged again, that at my farm in KentucKy I , 
had a headquarters for recruiting rebel solaiers, n Calumny upas 
calumny of that kind was heaped upon me. I took no notice of 
them whatever, except ta reply to the inquiry of a friend in rrf- 
erence to the genuineness of the letter which forms the basii* of 
this Accusation. When I met my colleague on the first day of 
the sei^sijon, I said to him', "these things tove made an impres^oii ; 
on the public mind, and I ask you to do me the justice to intro^.. 
duQe a resolution into the Senate to inquire into my guilt or in- 
nocence in reference to every one of these charges. '° He saidi 
as I expected to hear him say, that he would do it. He knows 
that I was expecting him day after day> to do it. At the close pf , 
the first week of the session my colleague was kind enough t6 
call upon me, and state that he would have to be relieved fronft 
thp promise he had made me 5 that my case had been the subject^ 
of caucus, and that it would be. introduced into this body. I 
said to him that I made no complaint whatever; that in whAt« 
ever form it came before the body^, I trusted I should be ready to - 
meet it. 

Mr* Lane, of Indiana. I waa^ to say one word in explanati<m 
just here if the Senator from. Delaware will allow me. My re- 
collection of the matter is simply this: I told the Senator from 
Indiana, on the first day of the session I think, that I should feel 
it my duty to introduce a resolution of general inquiry in refof- : 
ence to the loyalty of Senators* A caucus was called, not having; 
any reference whatever to the case of- the Senator from Indiana* 
I toW pur friends there that J ^shpuld feel bound to introduce sufih 
a resolution. It wa^ talked over with the expTess understanding • 
that no man was bound in a case like this by anything that was . 
done in caucus ; but it was thoiught better tW the matter should 
assume another form ; and the Senator from Minnesota (Mr* Wil- 
kinson) stated that he would introduce this resolution ; this I told 
my colleague* That was all my connection with it. There wm 
no determination in carious on the subject; upon the contrary, it 
Was said expressly by tiie Senator from New York, (Mr. Harks,) 
and others, that it was not a fit matter for a caucus decision, HM 
that nobody was bound by wha* might be s^id there. 
Mr. Bright. My colleague hm stated jiist what I knew from . 
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his antecedents he wpnld ^stotey Ther^i^ u^M;bing m his statement 
inconsistent with mine. He Ibears evidence to the truth of my 
statement that at our first meeting I asked him, as my colleague, 
to inquire into this case ; and the reason he dedined was the rea- 
son which I stated to the Senator from Delaware* ,1 was unwil- 
ling that the Senator from Delaware should be placed in a false 
position ; and I thought it was my duty, as a just man, to state 
where he got hi* infonpiatiou from* 

Mr. Bayard. Mr, President, I do not consider myself placed 
in a false position at all. The honorable Senator from Indiana 
misunderstands what I have said. I stated what I had heard, 
andsaid expresslyTthat if it was eiTOneoufi I desi;refj to be cor- 
rected, I had heard it as. a g^ieral ruii^Qr ; and now when the. 
Senator from Indiana mentioned the fact, I had no recollection of 
his having spoken to me on the subject. I had heard it from 
several persons ; but it was one of those rumors which we so con* 
Btantly near in Washington, ofteptimes false I admit, that I could 
not#ay from whom I heard, it. I did not make any inaputation, 
but stated wha^ I had heard, leaving Senators to deny it if it 
were not the fact. I said that if it was true, it was only further evif 
dence that party ^ppirit had improperly entered in(o the determi^ 
nation of thjs case. With the explanatigp. of the honorable Sena- 
tor from Indiana (Mr. Lane^ just made, I am perfectly content to 
believe that no caucus was neld for the purpose of determining 
thi& case ; but it is admitted that politicnl opinions were com- 
pared on the general question of the propriefy^ of entering into 
inquiries as to the loyalty of members. That, it is admitted, was 
the subjeqt-matter of partjr conference. It is uunecessarv for my 
argument, and I never desire, even against a party, much less as 
against any member of a party, to make an imputation which 
cannot be established. I meant to make none such. I made a 
statement of what I had heard, leaving it to the correction of 
Senators. But apart entirely from any senatorial caucuses, the 
other facts are undoubted and undeniable. The spirit of party 
has entered into the decision of this question, having been in- 
voked for that purpose. 

Sir, the spirit of party, always remorseless and unreasoning, is 
never just or wise in its dealings with individuals. I know it will 
not only tolerate, but approve of injustice to those against whom 
it may be aiTaye4, particularly in times of high excitement ; and 
its influence is the more dangerous because too often it operates 
unconsciously on the minds of even moderate and reflecting men, 
and warps and perverts their judgment. With the mass of par- 
tisans its sway is overwhelming, and reason and justice perish 
under its malign influence. It is true, too, that power never 
makes men better ; and therefore a wise and reflecting man will 
always endeavor to guard himself against its insidious and un- 
conscious influence, and inevitable tendency to abuse. Shaks- 
peare was right in his .description of its eflTects upon man, as he 
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always is when delineating human virtues, human vices, or hu- 
man frailties : 

^ But man, proud man f 
Bnai in a Uttte brief authority : 
Most ignorant of what he's moat a88iir*d, 
Bis glassy essence,— Uke an angry ape, 
Piays such Ihntastic tricks before hi|ii hearen, 
As make the angels weep : who, with our spleens, 
Would all themselTCs laugh mortal" 

Sir, if this case were to be decided judicially on proved acts of 
misconduct, I should not fear its result ; but if, as I now believe, 
the spirit of party is to determine it, if the letter of the honorable 
Senator from Indiana is to be read, and its intent inferred by 
bartisan bias, or if he is to be punished by deprivation of his seat 
because his views and opinions as to the policy and measures re- 
quired for the interest and welfare of our common country in the 
present disastrous and lamentable crisis may differ from those of 
the riajority of this Chamber possessing the power of expulsion, 
I cannot hope that justice will govern the decision. He will add 
but another victim to the many who 'in past time have been 
sacrificed at the shrine of party, and he must look for redress to 
that natural sense of justice among men which, in cases of indi- 
vidual oppression, will always sympathize with and sustain the 
oppressed when the hour of passion and prejudice has passed. 



jL TowBBfl & Go., printers, corner Louisiana avenue and Sixth street. 
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ABOUTXOV, AMD TSB BB^ATIOH OP HA0B8. 



SPEECH 



HON. JAMES A. BAYARD, 



BXLITSBED IN THE SENATE OF THE UNITED BTAVEB, APBIL 8, ISIt. 



The SeiMite bftving un^r oontideratioii '« » btH for the release of eeriain persons 
held to serVioe or labor in the District of Columbia," Ifr. BATARD said: 

Mr. Pbebidbnt: The right of the majority to frame thia or any 
other bUl, in the mode they approve, ia undoubted. I have 
offered no amendment to the bill, and have none to offer, bi^ it 
being now moulded into the form which the majority desires, I 
have something to say against the measure itself, and the princi* 
pies it embodies. In presenting my objections, I have to perform 
a duty, not to my constituentPj for they have comparatively little 
interest in the measure, but a duty which I bebeve due to my 
whole country. I had hoped I should have obtained the floor alt 
an earlier hour, or that the passage of the biU would have beeu 
bostponed to a subsequent dav. As it is, I shall endeavor not to 
detain the Senate long with the remarks I have to m^e, though 
I consider myself in some measure cut free from any obligation 
on that score by the refusal of the right to be heard at a future 
day, and the late hour at which I am compell^, contrary to the 
^rrner courtesy of the body, to address the Senate. 

Congress has declared tliat the object of this war is the resto- 
ration and preservation of the Union of these States ; and I afr- 
8ume that in the restoration and preservation of the Union, they 
mean the preservation of the Gonstitutioa and of a republican 
form of government. K this be so, then many of the measuree 
which have been proposed in this body, particmarly the one now 
before you, which is aboi^t to be adopted^ seem, to my judgmeni, 
very injudicious, very unfortunate, and but ill-adapted to tibe 
purpose fear which it is said this war is tp bei parried on. 

I concede, without the slightest reservation, that the authority 
of the General Government over the District of Columbia is prer 
eisely the same as the authority of a State ov^r its territory ; thiA 
no constitutional objection can arise to the acti<m of Congress ia 
abolishing slavery in this Pistriot other than th^ee ^uirt co^ld he 
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made within the botindaries of a State under Bimilaf provisions 
of a State constitution. It is true, but I shall not dwell upon it, 
that, in accordance with our form of government, one might sup- 
pose, in reference to a measure which in. its direct effect operates 
on the property of the citizens of this District, deprives tnem of 
that property, and affects their habits, their customs, and their 
manners, they being entirely unrepresented in either House, some 
Reference would be paid by Congress to the wishes, the habits^ 
arid the customs at tne people here. Thotigh not a State, they 
constitute a separate community ; and if I understand the theory 
of our Government, which is based on the welfare of the people 
at large, its great general principle is decentralization ; leaving 
local matters, which affect directly local interests, to the wishes 
and the will of the people who are to be affected by the legislation* 
But I pass from that. 

Nor, sir, shall I urge the question of implied faith arising out 
of the original cession of this District to the United States by two 
slaveholding States of this Union. No man can doubt thiat had 
it been announced to the Legislatures of Virginia and Maryland 
when they voluntarily ceded their jurisdiction over the District 
of Columbia to the United States, that the United States, while 
those States retained the institution of slavery, would abolish it 
within the District of Columbia, no such cession would have been 
made.. Therefore, in j)ast times, whenever this question has 
arisen, though the constitutional power has been seldom contested, 
the great objection to such a measure has'been founded on the 
implied faith of the nation, arising out of the original cession bv 
the States of Maryland and Virffinia, that no interference witn 
the institution of slavery as existing in this District should be 
made while those States were opposed to such interference. But, 
sir, when the personal rights and the pei-sonal liberties of every 
citizen of this country have been trampled upon by the Executive 
of the United States and by the military authority; when the 
plainest provisions of the Constitution, meant to guaranty those 
rights, have been utterly avoided, if not with the approval, cer- 
tainly with the connivance and utter disregard on the part of 
Congress, it is idle folly to expect that implied faith woula inter- 
pose any barrier to the legislation now contemplated. I pass all 
those questions. 

But, sir, there is another matter which justly claims our con- 
sideration ; that in the performance of an act which the majority 
of this Chamber decides to be rightful and proper, the mode of 
ife performance should be regarded. The object to be attained 
should be effected with due regard to that sanctity of the rights 
of property to which all civilized nations so scrupulously adhere^ 
I suppose in this day we are not more moral, we are ndt wiser, we 
do not understand constitutional law better, than did our fore- 
fbthers. In all the States of Ais Union in which slavery existed 
at the time of the formation of the Constitution, in dealing with 
dmt iastitiition, they adopted Uie principle of gradual eman^' 
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tn'pation in contradistinction to thfe principte or rule of im* 
mediate emancipation. In ,th« States of Rhode Island, Connect- 
icut, New York, Pennsylvania, and New Jersey, the only States, 
which by statutory enactment have abolished slavery, their stat* 
utes did not affect existing rights ci property, but declared all 
after-bom issue of slaves free. Those States thus terminated an 
institution they believed no longer compatible with the interesta 
>of their people, or with the changed opinion and sentiments of 
tiieir people as to the proper relations of superior and inferior 
races existing in the same community without any violation of 
the rights <rf property whatever. Each State determined alsa 
whether it would abolish or retain slavery at its own time, and by 
its own action, irrespective of the others. It seems, however, we 
have grown wiser in our day* Perhaps we have grown more 
philanthropic ; that is, more phiiantropic where we can deal 
with the property of others without any expense to ourselves. 

The honorable Senator fr<Mn Ohio {Mr. Shekman] has well and 
appropriately designated this bill as an eitperiment. It is an 
expenment; but I differ from him in this, that I think no more 
inaiwpicious time for experiments could be selected than when 
we are in tlie midst of civil war, and especially where the experi- 
ment has relation to a subject the difference of opinion upon 
which, in different parts of the country, has had so serious ar 
bearing and influence upon the present disastrous state of affairs. 
But, «ir, I know— I can foresee from ihe votes in this Chamber 
and the opinions expressed — that objections to this bill are idle. 
Besides, I might well ask when did power in its headlong course 
ever pause in the pursuit of its object? 

There are some questions arising under this bill that have not 
been presented to tne Senate; and I shall now proceed to address 
myself to the structure of the bilL I am opposed to the measure, 
without reference to its structure, because I think it unwise, not 
unconstitutional. I am opposed to this particular bill, because I 
think it both unwise and unconstitutional as it is brought before 
the Senate; and I shall endeavor to establish that proposition. 
The constitutional objection is not to the authority of Conffresg 
over the District of Columbia, but it relates to the mode, in which 
this bill is constructed. The last clause of thie fifth article of the 
amendments to the Constitution, which at the time it was adopted 
it was supposed would be some guarantee — ^but, alas I it has been 
found to DC a feeble one against the aggressions of power — ^is ia 
these words: 

** Nor shall [any person] be oempeUed in any criminal case to be a witness agaiiMt 
himself, nor be deprived of life, liberty, or property without due process of law ; 
nor shall private property bo taken for pubHc use without jurt compensation.'^ 

I admit the right in the Government of the United States to 
take pro^erty^ in this District or elsewhwe for public use, pre- 
cisely as it exists in the States within their jurisdiction ; but tney 
jure all subject to the restriction which exists m our Constitution, 
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aiird whicb exists in every Sts£e consthntion in this conntry. It 
h a princijple of eternal justice, which no nation ever violated 
with impunity, that no State can seize upon the property of i^ 
eitizens for public purposes without compensation to the indi- 
i^idual whose property is taken. Is tiiis tnll, as framed, within^ 
the restriction imposed by that clause of the Constitution which 
protects the property of the eitiz^i against seizure by the Gov- 
ernment without ccmipensation i 

Now, sir, what has been tJie judicial construction of that clause 
it reference to other property in several <rf the States of thia 
Usiion? I think I cannot oe misti^en^ that there are but two^ 
modes in which a State,, by virtue of its right, of eminent domain, 
oan take private property for public use. One is by agreement 
with the owner, by which they pay him a sum agreed upon; die 
Otl^r is where they take the property and provide an impartijd 
tribunal which shall act judicially in ascertaining the value of the 
]^operty so taken. What does this bill do ? It adopts the second 
mode ; it provider a tribunal. I concede that it is not necessary 
Ibat the tribunal should consist of a jury. It may be constituted 
of five or three men, but the power of the tribunal to exercise its 
idif^ered judgment in ascertaining judicially the compensation 
tp> be awarded to the ownear for the property taken for public use, 
tftnnot be controlled by the law creating it without destroying 
the guarantee of property jw'ovided in the Constitution. The 
provision oi the Constitution is not worth the paper on which il 
IS writt^[i if the power which takes tiie property can impose a 
wstric*^'''^" npon the impartial ascertainment of the value by tibe 
tribunal it constitutes. Such have been the decisions of the courts 
ite reference to other property in the States of this Union. 

It* you can declare that the slave shall not be valued above $300 
arman, or. that the aggregate amount ediall not exceed $1,000,000, 
yo« may just a& well declare the aggregate amount shall not ex* 
teed $1,(X)0, or that the value shall not exceed fifty dollars for 
each slave. You destroy and subvert entirely the effect of the 
constitutional restriction the moment you attempt to limit the 
power of the tribunal acting judicially tor the purpose -of aseer^ 
tiuning value. Such is t& doctrine of the courts. You will 
find it decided by Judge Curtis' in reference to the temperance 
bw in Bhode bland, in a case involving a similar principle pre- 
tiaely : that a restriction upon a right, no matter how minute, no 
Blatter how little it weighs upon the party, if prohibited by the 
constitution of the State, makes the law invalid and uncwiatittt- 
tional. So it does here. 

If the law had stopped with the provision that the tribunal it 
(constituted might acQudicate the value of the slaves emancipated, 
and that the value so adjudicated should be paid to the owners, 
it would have been constitutional and valid ; but by the further 
]m>vision controlliLg and fettering the judgmenik of the tribunal, 
tfaotf it shall uot allow m^e than so mu6h as the average, or bo 
much in the aggregate^ you destroy its judicial character aiKl 
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capacity -altogether. If you can destroy it to a miBor extenii 
you may make the limitation what you please ; and then what hi 
the restriction in the Constitution worth ? The result is, that the 
jjowor which takes the property may impose its own terms. 
There is no longer any guarantee whatever, l^hether you take 
it at a sum to be prescribed by yourselves, or you limit the tri- 
bunal you appoint, so that it shall not allow the value of ibe 
ppc^erty taken, but shall be restricted' by your ie^idative action, 
the principle is precisely the same, and the violation of the Con- 
etitution the same. The injury to tlie individual mav be less, 
but the violation of the letter and «pirit and intent of the Consti- 
tHtion is just as great in die one case as in the other. I suppose 
tills to be a fatal objection to the bill as framed. But, sir, it does 
act stop there. I have other objections to state, and whick 
equally look to the unc<Mietituti^»ality of this bill, and I sfaiJil 
proceed with them. The bill now before the Senate, as ameii4- 
^ — the amendments are immaterial to my argument — is the biH 
^entitled, ^^ a bill for the rekase of certain persons held to service 
or labor in the District of Oolumbia.'' In the aecoud seciion <€ 
that bill it is provided : 

^hat All penoDs loyal to tbe United States holding «iUime to aervice or lAbflr 
gainst persons dischatged therefrom by this act may, within ninety days from ihit 
f»^fl8age thereof, hut not thereafter, preseat to the commissioners hereinafter mem- 
^tioned t^etr reepeettTe statements or peti^ns m writin|^ verged by oath or affimi' 
^oo, setting forth the names, ages, and personal description of aueh. persons, tiie 
cnanner in wnich said petitioners acquired such claim, and any facts touching. tiM 
^al«e thereof, asd declaring his allegiance to the ^SovemmeBt of the UaMI 
States." 

There was another amendment adopted to that, but as the|r 
all come within the same prindple, though it would etrengthea 
the ai^ument, it does not alter it You abolish slavery in the 
District of Columbia; you declare every slave to be free; ^md 
you must do it, I suppose, under the principle that you are bound 
to make compensation, for you tender compensation in the sec- 
ond section, and you provide for the tribunal to award that com- 
ginsation. I pass over other restrictions now, for the pterpose of 
is argument; but in that section you provide that loyal citi- 
zens alone shall be entitled to present their claims. I do not 
jboow, from the frame of the bill, whether it is the commission- 
ers, or the Secretarv of the Treasury, or the Secretary of tiie Inr 
terior, or the President, who has the right to determine this ques- 
tion of loyalty ; but the party is to be loyal, and to make oertiuuD 
declarations, or else he is not to be compensated. Kow, sir, let 
JDS look again to the provisions of the fifth article of the amend- 
ments to the Constitution, and see how such legislation tallies 
with it. No man is to be deprived of life, liberty, or property 
without due process of law, and in a previous portion of the arti- 
cle it is declared: 

''19^0 person shall be held to answer for a eaoital or otherwise lofanoue enm^ 
finksfc on a preeeatm^ or iadictmani of a gnma jnry; o»ept in cases mriBiag ia ti^ 
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hand or nftYtl foroea, or {n the militia, when in actual eemce in time of wn or 
public danger ; nor ahall any person for the same offense be twice pat in jeopardy 
of life or Umb." 

Well, sir, what is the effect of this bill f Gentlemen seem to 
find it neeessaFy^ when they are abolishing slavery in the District 
of Columbia, to mix up with it their ideas of confiscation. On 
what j>rinciple is it that you can require from any man if you 
take his property, a condition that he shall do anything extrane- 
ous to the proof of property 1 That is the case which Judge Cur- 
tis decided in Rhode Island — that you could require no extrane- 
01^ condition. You say that he must be loyal, or he shall not be 
paid. Is his disloyalty to consist in sentiments ? Is it to be evi- 
denced by spoken words or by acts i No matter which, if it is- 
not a crime, if it is not an offence against your laws, or if it is an 
-offence against your laws which do not prescribe confiscation of 
property as the penalty of that offence, what right have you to 
take the property of a convicted murderer, if you please, and con- 
fiscate it because he is a murderer } The Constitution guards the 
rights, of the guilty as well as the innocent in reference to all 
matters. A man may have been guilty of murder, of felony of 
any kind, of treason ; but until his conviction you have no right 
under the Constitution to confiscate his property. It is confisca- 
tion, if you value his property, which you say is to be valued, 
and refuse to pay hin> that value. You admit the right to com- 
pensation, by your bill ; but if you allow this board of commis- 
sioners to determine on the question of loyalty^ and to withhold 
payment because of disloyalty, what is that but punishment of 
the party by the verdict of three men, without trial, wit|jout of- 
fence known to the laws. Mr. President, you cannot, no man can 
answer the objection. It is nothing less than the exercise of ar- 
bitrary power which seizes upon the property of the individual 
and confiscates it for the public use while it holds out the nomi- 
nal idea of compensation. K a man has aided and abetted the 
enemy he ought to be punished, and he may be punished under 
the laws of tne land. 

Eecollect, sir, I am speaking of a law applicable to property 
in this District, where the courts are open, where the laws are in 
full force and capable of being enforced against any man what- 
ever. What right, then, have you — for I shall notice presently 
this question whether slaves are property — to t^e the property 
of a man in this way for disloyalty ? Suppose it land. Could 
you take the land of a man because he was not loyal, and confis- 
cate it without trying him ? But how absurd would this doctrine 
about loyalty be when applied as a question of crime. Would 
you pass a law authorizing a man to be indicted for want of lojr- 
alty, for disloyalty ? Why, sir, yon would have the most caprici- 
ous verdicts imaginable, and you would have every court in the 
country differing as to what constituted disloyalty. It is indefi- 
jdte in its nature. Your Constitution meant to guard against that. 
It prescribes in what treason consists^ and (usloyalty is only a 
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crime ander the definitions of the Constitation. I may subject a 
man to reproach ; it may subject him, in the opinion of his fellow- 
citizens, to merited reproach ; but it i& not a crime under the 
lawsy nor could you pass any law which would justify the trial ol 
a man on so ^neral and indefinite a charge without violating. 
every principle of justice known to civilized nations. 

Suppose the clause in question merely denied compensation, to 
persons who have aided or abetted the enemy, and that is the 
strongest position it can be placed in for those wtio support any 
such provision ? Those who aid or abet a public enemy are guilty 
of treason, and ought to be punished. But does the Constitution 
permit Congress to provide by law here in the District of Colum- 
oia for a conviction for treason without trial, and without a ver- 
dict of a jury, by the mere award of three men ? Can you de- 
prive a man of his property and authorize commissioners without 
even pronouncing him guilty, to refuse compensation for the prop- 
erty you have taken, and thus rob him of that property ? Yet 
that IS your bill. Disguise it as you may, this bill, in that clause 
which requires a condition that a man shall do some act extrane- 
ous to his right of property, such as a declaration of allegiance, 
or requires that he shall be a loyal citizen to recover compensa- 
tion, undertakes to forfeit the value which he is justly entitled to 
when you abolish his right of property in slaves, without trial 
and without a crime. This legislation may be considered by 
some as consistent with the funoamental principles of a free goy- 
emrnent and country. It is, however, a direct and palpable vio- 
lation of those guarantees of the individual rights of the citizen 
against the aggressions of power which I have always understood 
to be essentia characteristics of a government of laws, and a free 
country. Such legislation is a gross violation of the letter and 
intent of the fifth amendment to the Federal Constitution which 
our ancestors fondly supposed would efficiently guard the citizeu 
against governmental oppression. 

I QSXi readily understand that under the despotism of Austria 
such an event might occur. It does amaze me that such a propo- 
sition, not necessary for the purpose^ for which this bill is intro- 
duced, not connected with the question of abolition in any 
way whatever, should stand before the Senate of the United 
States with the probability of its approval. Sir, I know that per- 
sonal liberty has been infringed ; nay, personal liberty is dead in 
the United States under the stale plea of State necessity ; but 
with the , single exception of the action of General Halleck in 
Missouri, which might be palliated, not justified, from the condi- 
tion of things there, I am not aware. that the Government of the 
United States, in any State in which the courts are open, and tbQ 
parties are amenable to process, has undertaken to confiscate the 
property of the citizen without trial, and without any offend 
known to the laws. It i^ an onward step ; it is a further step \o 
the destruction of free government, and the establishment of a 
government of will in Siis country, depending on the will of tte 



Digitized by 



Google 



e 

^xieting AdmkiiBtwIidii. No general inles or prineiplW, no twft- 
^n Constitution, meant, as it ie, to gnard against the Tiolatioia cf 
private rigkts, seems to have the sli^test control over Ihe aetioiiB 
ieither of the Executive or of Congress* Sir, I might go oh imd 
•declaim on this subject — no, not (feclaim, but argiEie upon it, and 
I wish — I never wislied it before^— 1 had the capacity amd the do- 
^uence that abler men possess that I might enforce ulpon my 
countrymen the dangers arising^ from this pnnciple, thrft oecanSe 
an object is dewred by a majoritv it is to be eflFecfted withoet re- 
card to the provisions of the Feaeml Constitution or the law of 
file land. 

But, sir, this bttl contains in its third section another provisiop 
irhich I wish to condemn. I know nothing of the obiect or mo- 
tive that inserted it. It came from a committee^ I brieve. I 
^an only give to it its legal construction ; but 1 will venture to 
tsay that in the records of civilized nations, so barbarous, so ut- 
terly unjust a provision was never fotmd in any law that hafe beeti 
J>a86ed by any legislature of the civilieed world. In the third 
flection, after providing that the President is to ^peitit these eom- 
toissioners, who are to determine and iHvestigaite the validity and 
V^alue of the claims, and apporticm the money, and that die entiie 
sum is not to etceed $300 for each person, it is provided further: 

** That DO claim shall be allowed for any slave or slaves brought into the saU 
District aft^r the passage <»f (this act" 

That is right. It is in accordance with the power and with the 
view of Congress in prohibiting slavery in the District <rf Colum- 
bia. Then the section proceeds : 

''Or which originates in or by virtue of any transfer heretofore made, or wMoh 
shall hereafter be made, by any perbo^ -who & ktty time has aided or etntoined the 
! rebellion against the Oeverfimeiit of the United States;'' 

What is the efiect of this provision ? That if a loyal holder— 
If the honorable Settatar from Ohio {Mr. IfeiaEiMAN) Wae livmg in 
this District, and his principles did not prevent him ftom feeing 
the owner of slave, and he had held that slafte for ten yeans, if 
his title had originated in a purchase from a man who, d^t or 
loine years afterwards, committed the offence of rebellion^ then 
his propert;^ is to be confiscated for the act of that man. That is 
What this bill povides in its legal effect* It matters n<3>t when 
the title originated ; there is no limitation ; five years, ten 
years, twenty years; it \t all the same thing. A^ply the prind- 
J)le to land. If, then, any man living in the District of Oommbia 
Was the owner of a house which he had purchased frop « person 
iaow in tebellion against flue United States, the principle embodied 
in this bill would autohrize the confiscation of the property of 
.^aft man, however loyal, because he had purchased ten yeaiis be- 
fore from a party who was a disloyal citizen of the United States. 
In other words, one man is tnade responsible in the prcyperty he 
purchased for the subsequent acts of the party fr^mi whom be 
purchased. This may be justice in Ae opinion of gentlemen ; It 
may be all right , but I do not &ink that any tribunal, I do nqk 
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iliiick tibat an j civilised coitrnmiil^ woaM fvimomtce it anything 
else than a barbarous violation of every principle <rf justice, ap- 
^ed to any species «f proper^ whatever, 

'hb. President, I am aware tn«t there is a kind of aQ8W>er ^ven 
by certain members of this body that slaves are not m^perty. 
It is not wordi an argument K the decision of Sir William 
Scott, that slavery was recognized in all naticois, and in all times, 
and by the solemn compacts and conventions of nations as legal 
property, is to be rejected — ^if the decisions of the Supreme 
<>>art pf the United States, imd tiiat of the court of King's 
Bench, in the case of Madrazo vs. Willes, is to be rejected, and 
^ are to sabstitate ^'higher law" for the acknowledged doo- 
trines of law — then you may sav slaves are not property, and 
therefore what you give is meiiely voluntary, and that my argu- 
ment does not ^pply. 

But, sir, there is a further argument. If it be true that 
i^ves are not property by law, and caimot be property, why 
&ot leave it to the courts— wh^e is the neces^y for this bill? 
If they are not legally property, iliey can be discharged on habeas 
corptcs. If there is no right to bold them, no right of the owner 
to property in his slave, no legislation is required for the pea- 
pose of abolishing slavery. If that were so, in Pennsylvania, in 
1780, they passeda very useless law. If that were so, in Bhode 
Mand, in 1783, they passed a very fo(^ish and ri£culou8 law. 
If that w^^ so, they passed similfu* ridiculous laws, in 1799, in 
Ifew York, and sub^equeatly fn New Jersey. But foarther, if ^ 
that were so, the Government of the United States has com- 
mitted an atrocity-^it has jdundered the government of Gt^eat 
Britain — because, in the treaty of Ghent, through its diplomatic 
. agents, it stipulated for^ the payment of the viSue of uaves, as 
well as other prop«iy, taken by Great Britain during the pro- 
gress of tjiat war. ^ir, the argument is not worth answering 
which is attempted to be made on this fiallacioas ground, that 
daves are not just as much property as any other property a man 
can hold. 

Mr. Presid^it, the foundations of property do not rest i& the 
law of nature — 'they rest on the complex relations of civilized 
soci^y. You would find it very difficult, indeed, by any law of 
nature to establish the principle that because A holds trve hun- 
dred acres of land during his life, cultivated or uncultivaited, and 
excludes the rest of the world from its occupation and eirjoy- 
ment, it is therefore to be transmitted to B, 0, and D, who hap- 
pen to be his children or his ccdlateral relatives. It results mm 
positive law, fouiuled either^ on statutory reguliU;ions, or on ^ 
customary usages of nations; oud aU property amon^ civiliied 
nations rests upon that. Destroy property, strike out ot the heart 
of man the pasticm for acquisition, and you destroy the civiliza- 
tion of the world, and may return at once to a state of savage- 
ism. It is the hope of the fixture connected with a man's pos- 
terity, it is the passion for acquisition, it is the desire to acou- 
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mnlate for those who are to follow him, that forms the basis of 
all human civilization. 

Sir, I submit to the Senate that the objections I have urged 
to this bill as it stands are sufficient to secure its rejection, if 
they mean to regard the Federal Constitution. If the war is to 
be prosecuted for its preservation, its principles must be adhered 
to auring the prosecution of the war. We are not wantonly to 
violate them because gentlemen maj have a theory that it is 
necQSsary for the benefit of the District of Columbia, and for the 
cause of freedom to set free the slaves here, or because they may 
have the further theory that it is necessary to punish, without 
due process of law, without trial by jury, those whom they suj)- 
pose sympathize with the confederates, and not to be loyal citi- 
zens. Are you to punish men without charge alleged, or crime 
proved, or offense known to the laws ? Gentlemen may enter- 
tain these opinions, and yet they will violate the Federal Consti- 
tution, if this bill is passed, and the attempt is made to inflict 
punishment and deprivation of property in that mode. Honorable 
Senators may think that adherence to the provisions of the Con- 
stitution is of little moment now when they are in power; but I 
tell them that hereafter they will find there is a Nemesis in all 
human affairs, and that it is far easier to throw away the precious 
jewel of civil liberty than to recover it when once lost 

Mr. President, I have no hope of defeating this bill ; but I hold 
it to be a duty on my part, as I stated, not to my State, not to my 
constituents, but to my country,1» oppose that which I believe 
violates the Constitution of that country, and not only violates it, 
but is unwise and tends to the destruction of that very Union 
which you say you are making war to preserve. 

I pass now, for a few moments — and then I shall spare you any 
further remarks — to some questions connected with the relations 
of race. The honorable Senator from O^io expects that the pas- 
sage of this bill is to produce a paradise in Washington. I am 
opposed to it, because of its deleterious and destructive conse- 
quences to the country at large ; because it tends to increase and 
invigorate opposition and war on the part of the revolted States. 
It may be that the honorable Senator, with the prolific imagina- 
tion which he appears to enjoy, may be right in his idea that 
Washington is to be the paradise of negroes ; but I tell him that, 
in my judgment, he will find it will be anything but the paradise 
of white men in the course of two or three years hence. 

Mr. Sherman. My friend did not hear me exactly, or did not 
understand me aright. I said that Washington was already the 
paradise of free negroes in this country ; because here they now 
enjoy more social rights and privileges than they do in any por- 
tion of the United States. I do not suppose that it will be any , 
more a paradise for them hereafter than it has been he^fetofore. 

Mr. Odayabd. I will suppose then tibat Washington is now the 
paradise of the free negroes of the United States, and I presume 
m the passage of this bill the honorable Senator does not mean 
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to deprive them of thmr paradise ; I presume he intends to in- 
crease their enjovments. It is meant for their benefit, certainly 
not for the benefit of the white race in any way that I can per- 
ceive. The effect of this bill, in my judgment, will be deleteri- 
ous, and most deleterious first to the city of Washington, next to 
tlie State of Maryland, then to the State of Virginia, and then 
by the effect of its indirect influence to the State of Kentucky 
and the State of Missouri, and if you succeed in compelling by 
force of arms the other slaveholaing States to return into tlie 
Union, the effect will permeate through the entire mass of those 
States. I have said that to my State it is of but little moment, and 
I will tell you why. In the State of Delaware I admit that slave 
[property does not exist as a valuable property. I admit unhesita- 
tingly that if to-morrow we could substitute for the negro popu- 
lation of Delaware, slave and free, the same number of white 
men, or half the same number of white men, and get rid of the 
inferior race, our wealth would be quadrupled. In Delaware 
slavery is of little vdue ; the slaveholder has little if any politi- 
cal in&uence ; but in that State exists a fact which has existed 
hitherto in relation to no other. State in thjs Union, and it 
makes her people appreciate the dangers of the relations of 
race where there is a superior and inferior race in lar^e relative 
numbers in the same community, whether that inferior race is 
in bondage or freedom. Delaware is the only State in the Union 
in which, down to 1860, though the slaves decreased the black 
race increased more than the white race. Between 1790, and 
1850, the slaves in that State had diminished three-fourths in 
number, from 8,887 to 2,290, and yet the black race had 
increased in that period six per cent, more than the white 
race. It was worse in 1840, but fortunately for us the tide has 
turned, and the white race has since gradually, though slowly, 
increased in its numerical supremacy. In 1840; one-fourth of 
the population were negroes, slave and free, in 1850 about two- 
ninths, and in 1860, rather less than one-fifth. 

We believe we understand the relations of race better than those 
gentlemen who live in States where they exist in the proportion 
of one in one hundred, one in five hundred, or as in the State of 
Iowa, one in six hundred and seventy-three ; and we believe that 
gentlemen misapprehend the entire difficulties of this question 
when they suppose that by abolishing slavery thej^ are to reme- 
. dy all the evils arising out of the existence of an inferior race. ' 

In my own judgment, it is perfectly true that the State of Dela- 
ware is prejudiced by the existence of so large a number of the 
inferior race ; and being, as she is, simply a cereal-growing State, 
where white men can five and can endure open field culture, I 
have no doubt that the substitution of the white for the black 
race, so far as the latter race exists, would add infinitely to her 
wealth and prosperity. I am equally confident that the existence 
of the free negroes would be far less beneficial to her and to them 
than if they stood in a state ci bondage. It is very ^asy for gen- 
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demen to indulge in advice^ and in theories and specnlatiose in 
reference to things of which they have no practical knowledge, 
arising from the peculiar relations ot race in their own States. 
The honorable Senator &om Ohio, for whose judgment and intel- 
lect I have a high respect, has compiured Maryland and Ohio; 
and he has told us that m Ohio, thou^ they dislike negroes, thev 
hAve set all their slaves free, and that therefore the great experi- 
ment of emancipation should be tried in Maryland, and tliat it 
would result equally in benefit to her in the increase of the value 
of her lands and the general prosperity of the State. The honor- 
able Senator reasons folsely there, in my judgment, as I mi^ 
readily illustrate. If he were to throw a drop of brandy into a 
hogshead of water, no sense which belongs to humanity would 
tmSkiQ him to detect any adalter^tion in the character of the U- 
<^uid ; even chemical analysis would feil ; but mix it in the jaropear- 
^ Uon <rf one thiid, one fifth, one tenth, or even twenty-fifth part, and 
the purity (A the liauid is utterly gone. The question of the re- 
lation of the races depends upon relative numbers. The hooop- 
able Senator from Ohio, with thirty-six thousand negroes in his 
State out of two jnillions three hundred and fifty thousand popu- 
lation, can form no opinion as to what would be the emc^ of 
emancipation in the l^te of Maryland with one fourth of the 
pc^mlation negroes. In the State of Delaware we have one fiftii 
of our population negroes, and nearly all free negroes, and I can , 
tell the honorable Senator what is tlie effect He tells us that if 
we abolish slavery here the skilled labor of other States will come 
here, and that there is no reason why Washington should not "be- 
^omQ one of the most prosperous cities in the country. Sir, 1 1^ 
him that the skilled labor will not come where the black race 
«xists-as freemen half as soon as where they exist as slaves.* It is 
the principle of equality which the whit« man rejects where the 
ne^oexists in l^^Q numbers. It is that which creates the antago- 
onism of race. 1^ antagonism of race does not take place where 
but few individuals exist who do not affect the structure of society, 
as is the case in Ohio, as is tibe case in all, or nearly all the non- 
alaveholding States. It does not arke until the relative numbejB 
of the two races are such as to affect the social relations and the 
whole body politic. We have felt it in our State, and we know 
what the antagonism of race is. Sir, the skilled labor of Drfa^ 
wwre, the raedianics of Delaware, would scorn the idea of equid- 
fty in their occupations with the negro. They would not permit 
&e negro as an e^ual, whether he md equal rights by the law or 
tt^, to be forced into the same occupations in which they are en- 
gaged. No employer dare make the attempt. In my State w« 
understand the characteristics of the negro race. Gentlemen 
may choose to judge negroes by individual eases, but they amount 
to nothing; you must judge of the mass. It would be just as rea^ 
aonable to infer because now and then you meiet a boy of sixteen 
or eigMeen who has more capacky than <he average of men of 
flAy, that therefore all boys of sixteen or eighteen ought to b# 
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put on an equal foothiff with men, and have tiie same rights and 
privileges, as to infer, because j&a now and then meet a free ne- 
gro who stands above his race, who has the passion for acquisi* 
tion that belongs to the white man, who has the capacit j for steady 
labor that belongs to the white man, that therefore these are chanr- 
aoteristics of the race. I can produce ten exceptions in the ease 
of bojs where yon can produce me one in the case of the negm. 

The reasoning of the nonorable Senator is incorrect, because it 
is reasoning founded on ignorance of the relations of race. But, 
sir, if I understand the i^tisti<!S of the last census, the honorable 
Senator's State will soon have that knowledge. The honorable 
Senator from Illinois, (Mr. Browning,] I think, now perceives it 
The people of Indiana restricted the immigration of the inferior 
nuse into their State years ago by constitutional provision. The 
people of Illinois have done so recently. The people of Ohio 
will do it yet ; the people o^ New Jersej will do it yet ; the people 
of Pennsylvania wil] oo it yet ; and this bill and similar bills will 
force it upon them. You cannot ovwxjome the law oi nature — ^I 
sp^k of the primary law of nature, the instinct of race. The 
white man will not consent, in this country, with his intelligeucse 
and his education, that the mass of the white people shall amalga- 
matie with the blacks, and be reduced to a level with the Mexi- 
cans, and unless that result comes, what is to be the consequence? 
The records of history teach you, that where two races of men 
inhabit the same country, incapable of amalgamation or unwil- 
ling to amalgamate, the inferior race must perish before the supe- 
rior race, unless it remains a subject race. Such has been the 
fate of your own Indians , such will be the case with the ne- 
^oes, if you set them free on this continent in the large num- 
oers in which they exist here. In their normal condition 
they accustom themselves to subjection far easier than the In- 
dian. The negroes idea of freedom as a race is not the freedoi'n 
that the white man desires; it is but freedom from labor. As a 
race they are more animal than the white race, indolent, but 
kindly tempered. Wherever he exists in large numbers among 
the whites as a freeman, the negro seeks and sometimes monopo- 
lizes those employments whicn, though precarious, are most 
highly paid in proportion to the labor, and do not require per- 
sistent exertion, such as barbere, porters, wood-sawyers, &c. 

Improvident by nature; the cases are exceptional in which the 
desire and capacity for acquisition are developed. In crossing 
with the white race, the intellectual capacity of the offspring is 
quickened, but the moral natu|ie deteriorates, and though the 
mixed race is not hybrid, the power of reproduction is materially 
diminished, and the duration of life shorter. Gentleman may 
war, if they please, against the law of nature and the character- 
istics of race; but though they may have the power to-day to en- 
force legislative doctrines and measures which will be iniurious 
to the country, rely upon it, its reacting sense will teacn them 
tbat their doctrines and their theory are niUacies. 

Digitized by VjOOQIC 



14 

But, Mr. President^ I have said thAt the State of Ohio would 
follow the path of ludiana and lUinoie. Is the honorable Senator 
aware tha,t in the State- of Ohio, in the last decade, the free blacks 
have increased forty-three per cent, and the whites less than eigh- 
teen per cent. ? The relative progress is r^id. It is not feltyet. 
Two decades more and you will feel it sufficiently to apply the 
remedy. With this species of legislation, with these theories that 
are abroad in reference to the relation of races, with this attempt 
to place the negro on an equality with the white man, it will 
come home to rennsylvania, it will come home to New Jersey, 
and you will find that those States will not be satisfied to sit 
quietly down under the effect of your legislation ; and further, 
precisely in proportion to the density of population will the an- 
tagonism of race exist. The antagonism anses not from the dif- 
ference of race, but from the assertion of equality on the part of 
the inferior race. The white man cares nothing that he labors 
in the same occupation that the slave does; but place the slave- 
in the position of equality by making him a freeman, and you at 
once create the antagonism of race, if the two races exist in large 
relative numbers. K tlje numbers of the inferior race are few, 
like the drop of brandy in the hogshead of water, it has no appre^ 
ciable effect ; but whenever the numbers begin to approximate 
to anything like a large proportion, so as to affect the body poli- 
tic and the general structure of society, you will find that antag-- 
onism will come, and it will come from the mass of the people, 
from the skilled labor, from the laboring class. The free ne^o 
does not interfere with what are called the educated classes. He 
comes in cempetition with labor ; and when he comes into com- 
petition with the labor of the white man to any great extent, 
you will find that the masses who govefn this country will reject 
the association. 

Mr. President, I have been led further than I intended in this 
discussion, but it has been forced upon me by some of the re- 
marks that have occurred in the course of this debate, and more 
by the tone of the arguments than by the arguments themselves, 
if indeed the term argument is not misapplied. No one* deplores 
more than I the saa condition of our country; no one would 
make greater sacrifices to remedy it to the extent of his power. 

I may, I do, differ widely from the Administration, and from 
the majority in this Chamber, as to the measures necessary for 
that purpose; and when I see a bill pressed here, which involves, 
no matter in what shape you put it, the distinct idea of asserting 
practically the theory of the equality of all men without^regara 
to race; and when I see other measures urged in furtherance of 
the same theory, I am compelled to declare to my countrymen 
that, in my judgment, every measure which tends in that direc* 
tion, but erects a further barrier against the restoration of the 
Union. 

Sir, I do not question the honesty of purpose, I do not question 
the sincerity with which honorable Senators entertain their 
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opinions in reference to this matter* I have lived long enough 
to know that the utmost contrariety of human opinion may exist 
consistent with perfect purity of motive upon both sides. We all 
know that it does in religion. Why may it not in reference to 
' matters connected with State policy ? Gentlemen, therefore, will 
not understand me, in the remarks I have made, as arraigning the 
motives of any man, but I am combatting the policy of the domi- 
nant party, which I really believe will ruin my country, if per- 
sisted in. I am one of those who think that there is*no extrava- 
gance of human opinion that may not be indulged in without im- 
propriety or insincerity of motive. It is not in religion alone that 
the answer of the fanatic is, " credo ^uia impossible estJ^ It ap- 
plies to a thousand other mattery m which the beliefe of men 
vary as to matters of theory or policy ; and very often it will hap- 
pen that those most ignorant are the most confident in their 
belief. 

^ I would suggest to honorable Senators on the other side, who 
live in States in which there is merely a sprinkling of free ne- 
groes, whether they ought not to pause a little before they under- 
take to interfere, by legislation, for the purpose of direct or indi- 
rect action upon the question of slavery in other States in which 
negroes exist in large numbers. In Indiana and Illinois, where 
they have few, they choose to exclude any more from coming 
within their boundaries ; and if in Iowa, with a population of six 
hundred and seventy-three thousand, there are only a little more 
than a thousand negroes, I submit that it is too much for Senators 
from those States to advance their theories to States like Mary- 
land, in which the negroes exist in the proportion of one fourth 
of the whole population. Whether you look to our form of gov- 
ernment or to the reason of the case, is it not manifest that the 
experience of those men who live where the relation exists, and 
where the two races exist in large numbers, must enable them to 
judge fairly of the proper mode of dealing with this relation for 
the benefit of both races, and that their judgment will be more 
accurate than that of those who live in communities where the 
inferior race does not exist to any appreciable extent ? I beg 

fentlemen to weigh that idea ; and surely no rational man can 
oubt that his d priori reasoning upon any subject must be cor- 
rected by inductive reasoning from human experience, or else he 
will fall into the wildest errors of opinion. There is no reason 
why this should not apply to political affairs and to the relations 
of races as well as to the inductions of science. 
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TBE CONSCRIPTION BILL 



> The Senate accordingly proceeded to consider the amendments of the 
House of Representatives to the bill (S. No. 511) for enrolling and call- 
ing out the national forces, and for other purposes. 

The first amendment was on page 5 of the bill, section seven, line six, 
after the word "post," strike out all to and including the word * 'enemy, " 
in line eight, and to insert : 

To detect, seize, and confine spies of the enemy, who shall, without unrea- 
sonable delay, be delivered to the custody of the General commanding the 
department in which they may be arrested, to be tried as soon as the exigen- 
cies of the service permit. 

The PRESIDENT ^o tempore. The question is upon concurring in 
this amendment. The amendments will be acted upon in order separately. 

Mr. BAYARD. Is the vote to be taken on these amendments sepa- 
rately? 

The PRESIDENT pro tempore, the vote will be taken on each amend- 
ment separately. 

Mr. BAYARD. I desire, before the vote is taken, to submit a motion 
to the Senate for the indefinite postponement of the bill with the amend- 
ments ; and I do this because when the biU was before the Senate on a 
former day, not supposing that the discussion of a measure so novel in its 
character^ so grave and momentous in its effects upon the people of this 
country and upon the institutions of the country, would end, and the bill 
be passed in one day, I did not return to my seat after the recess of the 
Senate. I had grave objections to the bill, and I had intended to move 
several amendments to it: Those amendments cannot now be moved; 
but in justice to my own convictions and my view of the Constitution, I 
feel it to be my duty now to state my objections to the measure. As to 
the amendments of the House of Representatives, I shall interpose no 
objection, as most of them, all of them, indeed, but one, are improvements 
upon the bill. To the last amendment of the House of Representatives, 
when it comes up, I shall move an amendment, striking out a single word, 
because if that be not done^ there is danger of misapprehension and mis- 
construction. My present purpose, however, is to discuss the merits of 
this bill briefly, and state my objections to the adoption of such a measure 
by the Congress of the United States; and my motion is to indefinitely 
postpone the bill with the amendments. 
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Sir, it has been ourrendy reported — and that is a farther induoement to 
make the remarks I have to submit — that this bill passed the Senate unani- 
mously. It was, perhaps, a natural error, from the fact that no division 
was called on the passage of the bill; but I am unwilling, with my con- 
victions, that my vote should stand unrecorded against such a measure. 

My objections to this bill are, that it is. not within the powers confided 
by the Constitution of the United States to Congress, and also, that if it 
were, it is utterly inexpedient, and not only inexpedient, but dangerous as 
regards the liberty of the citizen and security of the States. Entertain- 
ing these views of the measure, my regret is, that perhaps from the fact 
that I require more time to decide on constitutional questions, or to inves- 
tigate them, than the more active intdilects of others, I may not, without 
further time for consideration, be able to express and enforce the grounds 
of my objection with the clearness I could desire. 

We have been told, Mr. President, that the bill has no relation to the 
militia. It is true, that, differing from the bill which was recommitted io 
the Committee on Military Affairs, it does not propose that Congress shall 
act under that provision of the Federal Constitution which authorizes the 

Xiization, the arming, and the disciplining of the militia, or that for 
g the militia of the several States into active service, and placing 
them under the control of the President of the United States as Com- 
mander-in-Chief. The bill has no such object. For the first time in the 
history of this country, this bill proposes, by conscription, under the 
power to raise and support armies, to force every able-bodied citizen of the 
United States, capable of enduring the fatigues of war, into the Army of 
the United States, the regular standing Army of the United States, at the 
will and discretion of the President. It is a bill to increase the regular 
Army, call it by what name you will. I know it is declared in this bill 
that these conscripts are to be deemed in the situation of volunteers; but 
tl^ey are still to be a part of the regular Army, and, unlike volunteers i to 
be commanded hj officers appointed by the President. The bill proposes 
to enroll the entire fighting population of the United States, if I may so 
speak, and you have just as much authority, constitutionally, to include all 
boys and men from fifteen to sixty as those from twenty to forty-five. The 
question of power and rightful authority does not depend upon the extent 
of the conscription ; for if the power exists, the whole male population of 
the Union may be forced into the regular Army. It has, therefore, this 
relation, and this relation alone, to the militia of the United States — 
which I call and believe to be, from the language of the Constitution, 
the forces of the States, liable — I admit, to be called into the service of the 
Union — that it obliterates the militia system, and leaves the States powerless 
to resist any aggression of the Federal Government. 

Sir, our Government is one of specially delegated powers, and those 
powers are necessarily delegated in general terms, and the only power 
under which this bill can be sustained, is the power ''to raise and support 
armies." The declaration that it has no relation to the militia is true, in 
so far that it is not intended for calling forth the militia, nor is its object 
to provide for arming, organizing, or disciplining them ; but it has, in 
fact^ the relation I have stated to the militia. It obliterates them and 
destroys that check which the Constitution meant to place upon centralized 
power in the Executive of the Union. It utterly abandons and subverts 
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the miUtia system of the Umted States as an active power for any purpose 
of the Government, and substitutes in place of that system, standing 
armies, in which the whole male population of the United States can be 
enrolled in invitum in the service of the United States as soldiers, at the 
mere will of the Executive Such is the bill, and the question is whether 
it is within the constitutional powers of Congress. » 

Mr. President, from the origin of this Government, there have been 
constant contests, and necessarily must have been, in relation to implied 
powers in the construction of the Constitution. That there are accessory 
powers needful to carry into effect granted powers, which must be implied 
under the Constitution, I cannot doubt for a moment; nor do I think it 
can be rationally questioned that they exist; but the struggle has been 
as to the extent of the implication, whether new and extraordinary powers 
can be implied which do not result from the form of Government, or are 
not necessary for carrying into effect those which have been expressly dele- 
gated But, sir, if the rule be sound, that by implication you can give 
full effect to those powers which have been granted in general or indefinite 
terms, is it not equally true that there are implied limitations or restric- 
tions upon the general* words of a power under which Congress or the 
Executive is authorized to act? Is not that the true principle of rational 
construction ? 

Aa to the constitutional question involved in this bill, I have given to it 
the best consideration which the short time I have had for examina^ 
tion permitted, and in support of what I believe to be a correct con- 
struction, I have at least this authority, that from the foundation of the 
Government to this day, no attempt has ever been made to pass a bill 
of this character by any Congress of the United States; no such bill has 
been introduced ; no such doctrine as is involved in this bill has been con- 
tended for — that under the power to raise armies, you can raise them in 
any other mode than by enlistment or recruiting, or by the acceptance of 
volunteers.* Heretofore it has been always held that the reserveid force of 
the nation is the militia of the several States, which can be called into its 
service by the President of the United States, under the provisions that 
Congress may adopt for thsA purpose ; but when you call that militia into 
service, you call them in, not as individuals, but as organized bodies of 
men, to be commanded, under the express provision of the Constitution, 
by officers appointed by the States, and ta be disciplined under the dis- 
cipline that Congress prescribes, by the State authorities alone. The dif- 
ference is very wide between a force of that kind in a Confederacy con- 
sisting of one General and many State governments, and the assumption 
of the right to control the entire able-bodied men of the country and force 
them into the regular standing Army of the United States. 

Sir, the power granted is to raise and support armies ; and I admit if 
you choose to disregard the character and genius of the Government, and 
the objects for which it was framed, to disregard other provisions of the 
same Constitution, and the whole scope and object and intent of that Con- 
stitution, you may decide that the words convey power to raise an army in 
any mode Congress may prescribe. £ cannot adopt such a construction. 
I read the words with the meaning in which they must be understood, 
having relation to the form of Governmeiit and the other provisions of the 

♦See Appendix. 
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Oonstitudon, in order to give a rational oonstrnction to the power intended 
to be conveyed. 

Let us look back to the history of the country from which our institu- 
tions have been mwnly derived ; for it is only by such reference we can 
give a correct interpretation to the general language used in the Constitu- 
tion. ' The leading principle of the common law is the subdivision and 
decentralization of power. The principle of the 6ivil law and that of all 
despotic Grovomments is that of centralization. Our institutions, all the 

freat guarantees for freedom, and most of the limitations upon power, 
ave been adopted from the principles of the common law, and we have 
embodied them in our written Constitution ; but have made them impera- 
tive (differing from the English Grovemment in that) not only on executive 
S)wer, but fdso on legislative power. In other words, the effect of the 
onstitution was intended to be this : that while adopting the great prin- 
ciples of freedom, of liberty,* of the decentralization of power, which are 
to be found not only in what is called the English Constitution, unwritten 
as it is, but also in the history of England since it has been a constitutional 
Government, we not only meant to embody them, but we limited and re- 
stricted the omnipotence of any branch of this Q-ove Ament or all its branches 
combined. Sir, ultimate power must rest somewhere in every form of gov- 
ernment. That power in such a Government as Russia or France rests in 
the reigning sovereign. These are certainly not free Governments, but des- 
potisms ; centralized despotisms, and you can give them no other name. In 
flngland, that power rests in Parliament The theory is, that Parliament 
is omnipotent, and although Parliament is, from a certain amount of infu- 
sion of democratic principle in the election of representatives, controlled 
and checked to some extent in any abuse of its powers, still its power is 
omnipotent, and it may change or alter or subvert the existing Govern- 
ment of Great Britain. It may, if it sees fit, and the act would be legal, 
change the monarchy into a republic. It may abolish the House of Peers. 
It may abolish the connection between Church and State. This may be 
done by the combined action of the King, Lords and Commons. Ultimate 
power in England rests in the Parliament ; but in these United States, 
where does it rest from their original formation ? In the people of the 
several StateB, tmgranted to any portion of the GhvemmerU whatever, 
either State or national. That makes a broad distinction; and having 
embodied in the Constitution certain guarantees for freedom, and certain 
restrictions upon power derived from ** the mother of freedom," the com- 
mon law, and also negatived anything like omnipotent power in any branch 
of our Government, we stand in a better condition, and, in my judgment, 
a freer nation than any nation in the world, while we adhere to these great 
principles. 

Sir, the power now claimed is to raise an army by conscription. Whence 
does it spring ? Is conscription the doctrine of the common law ? Has 
such power ever been attempted to be exercised by the Parliament of Great 
Britain, with all its omnipotence ? No. The honorable Senator from Ohio, 
[Mr. Shbrman,] in the course of his remarks, on one occasion, said that 
all Governments had adopted conscription. Sir, all despotic Governments 
may have adopted conscnption. It has become the rule of despotic Gov- 
ernments, in which large standing armies are essential to their existence, 
but it is neither necessary nor consistent with a Government founded on 
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**tihe consent of the governed," with a republican Government. Under 
the feudal system, either in England or in France, or throughout Europe, 
the retainers of the great nobles, and their vassals, were compelled to do 
service to them, and when that service was needed by the State, the service 
due by those great lords to their sovereign, bound them to bring their 
soldiers into the field; but the Crown itself, or the Government, had no 
right of conscription ; had not the right to force men, irrespective of the 
^nll of the intermediate power of the feudatories, into the service of the 
State at large Large standing armies, and their necessary consequent 
conscriptions, are of modern growth. In England, in no part of her 
history, has conscription ever been resorted to for the purpose of filling 
her army. During our own revolutionary war she needed soldiers, and 
how did she get £em ? She bought them from the petty potentates of 
Germany. During her war in the Peninsula, when England needed 
soldiers much, no conscription was ever attempted. At the battle of 
Waterloo, when the fate of Europe was staked upon the issue of the bat- 
tle, no conscription was attempted in England In her Crimean cam- 
paign, when it was difficult to keep up her armies, the idea of conscrip- 
tion was never even suggested in her omnipotent Parliament. In her 
Indian revolt, where the emergency was great, and a large army required 
without delay to stay devastation, ttiere was no conscfiption, but volunteer- 
ing upon our system was resorted to, as well as recruiting. 

What, then, is the construction which should be given to the power '*to 
raise and support armies" in v a free confederate Government as distin- 
guished from a centralized despotism? One distinction between a firee 
confederated Government and a despotic Government might not inaptly be 
stated in these terms: a despotic Government tends to and requires cen- 
tralized power as a necessity; a free Government must always be founded 
on the decentralization and subdivision of power. Then, sir, my conclu- 
sion is, that having due regard to the character of our institutions and our 
form of Government — apart from the provisions to which I shall presently 
refer — looking to the character and nature of the authority meant to be 
confided by the Constitution to the General Government; in view of the 
known fact of the jealousy of the people of this country of confidiag the 
power of the sword unlimitedly in the hands of the Federal Government, 
the fair construction is, that the power '' to raise and support armies" is 
to raise and support them in the modes only which were known and prac- 
tised in the country from which we have derived our institutions. That 
is by voluntary enlistment, recruiting, or volunteering, but not by con- 
scription. 

Sir, we have had wars ourselves. In the war of 1812, we wwe miser- 
ably deficient in soldiers ; our capital was invaded, our public buildings 
were burned by a small British army; we were unable to keep our regular 
Army up to anything like a proper standard ; but did Congress ever think 
or dream of a conscription for the purpose of increasing the regular Army? 
Did they suppose it was in their power U> force men into the service of the 
nation, not as militia, not under the controlling influence and check which 
wises from the provision of the Constitution in reference to the organiza- 
tion of the militia, but into the regular army, to be under the entire con- 
trol of the military power, at the will of the President ? Did they ever 
embark in such a mode of legislation for the purpose of carrying on that 
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war ? Yet it was an oneroas and hazardous war for us ; it was a war in 
which we suffered much, and a war in which we certainly often &iled, 
simply from the want of men in our Army. 

From our previous practice, therefore, I should hold, Mr. President, 
(apart from any other provisions of the Federal Constitution,) that the 
power to raise a standing or regular army by conscription does not come 
within the rational construction of the hmguage of the Constitution, ''to 
raise and support armies," but that the language must be confined to rais- 
ing armies by voluntary enlistment, and that the intention was not to 
adopt the principle and power of action of despotic Governments, which 
tend to the utter subversion of free Governments ; that is, the confiding 
to a single man the power to raise a standing army, and to continue a 
standing army by conscription and without the voluntary action of tiie 
people. ** The consent of the governed" is the basis of the Government, 
and any construction that gives this right of conscription is at war with 
the leading principle announced by your Declaration of Independence, 
** that all Governments can only justly be based upon the consent of the 
governed." 

Mr. President, the argument does not rest here, however. It is very 
evident, from other provisions of the Constitution, that though its framers 
provided, as was proper and right, that the Government of the United 
States should have a standing army, to be recruited and enlarged accord- 
ing to the will of Congress in the modes known to the common law, known 
to free countries as opposed to despotic Governments, the great defense 
of this Union, the great reserve force of the nation was considered to be 
in the'militia of the States, State forces, but State forces which the Union 
would call into its service in case of insurrection or invasion, and subject, 
when in service, to the command of the President of the United States. 

Njow, sir, let us look at tiie provisions, and see how they accord witii 
my construction of the Constitution. The power given, and under which 
alone this bill can be sustained, is the power ''to rsa&e and support 
armies;" but m the same enumeration of the powers of Congress in a 
Gt)vernment of specially delegated powers, it is provided that Congress 
shall have the power "to provide and maintain a navy; to make rules for 
the government and regulation of the land and naval forces " — you must 
take them all together— "to provide for calling forth the militia to exe- 
cute the laws of the Union, suppress insurrections, and repel invasions; 
to provide for organizing, arming, and disciplining the militia, and for 

foverning such part of them as may be employed in tiie service of the 
Fnited States, reserving to the States respectively the appointment of the 
officers, and tiie authority of training the militia according to the dis- 
cipline prescribed by Congress." 

Such are the provisions in the first article. In the second article, 
second section of the Constitution, it is provided that "the President 
shall be Commander-in-Chief of the Army and Navy of the United States, 
and of the militia of the several States when cdUed into the actual service 
of the United States:' 

Taking aM these clauses together, what is the unavoidable conclusion ? 
If the power of Congress exists to call the entire able-bodied population 
of tiie iFnited States into the standing regular Army of the United States 
by CQQScriptiony what is there left, and where was the necessity for these 
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provisions as to the organissation of the militia ? Where was the necessity 
of the restriction upon the power of Congress over the militia which 
authorizes the States to appoint the pfficers of the militia? Where the 
necessity for the restriction that the States should actually discipline the 
militia, though Congress might provide the mode of discipline ? Where 
the necessity of restricting the President of the United States in his power 
as Commander-in-Chief to control the militia, unless in actital service ? 
''The militia of the several States," is the language. This language 
shows you, and the fact is unquestionable, that the militia of this country 
is not the militia of the United States as an aggregate whole ; the militia 
is composed of the forces of the respective States, and in each State the 
State has a right to officer its own militia ; in each State the State has a 
right to the actual discipline of its own militia, and you cannot call forth 
that militia except as organized bodies of men. You may call them forth, 
I admit, under the provision, and the President may command their ser- 
vices, and they are bound to obey his lawful orders ; but was there no 
object in those restrictions ? Was not the object^ and can any other he as- 
signed, to check that tendency to ahuse which is inherent in centralized 
power, and to avert the inevitahle danger arising from the entire military 
force of the United Stales being vested in a central Government of which 
the President toas the head^ and to commxind which he might select his own 
officers and agents ? 

When our fathers formed the Federal Constitution as a Government of 
limited powers, they formed a Republic. They formed it oa the principle 
of the consent of the governed. They formed it with limitations of power, 
leaving ultimate power in the people and iq the States. No one can doubt 
that. The language of the Constitution, is express upon the subject. The 
whole Qovernment is a system of checks and oalances. I ask what check, 
what balance remains, if Congress can, under the authority to raise an 
army, obliterate the militia of the States? because you do obliterate them 
if you take all the able-bodied men by conscription^ and force them into 
the regular Army. The provisions of this bill evidently contemplate 
that, and nothing short of that. 

The first section declares **that all able-bodied male citizens of the 
United States," including even '* persons of foreign birth, who shall have 
declared on oath their intention to become citizens," between the ages of 
twenty and forty-five, **are hereby declared to constitute the national 
forces, and snail be liable to perform military duty ; " and then it goes on 
to provide for their enrollment ; and in section thirty -three it provides — 

That the President of the United States is hereby^ authorized and empowered, 
during the present rebellion, to call forth the national forces by draft, in the 
manner provided for in this act. 

The next section provides : 

Sec. 84. And he it further enacted. That all persons drafted under the pro- 
visions of this act, shall be assigned by the President to military duty in such 
corps, regiments, or other branches of the service as the exigences of the ser- 
vice may require. 

It is very evident, therefore, that the intent and scope of this bill is to 
give to the President of the United States the right to force into the 



Digitized by 



Google 



10 

regular Army — because no man is a volunteer if he does not voluntarily 
enlist — ^and to make subject to the rules and articles of war every able- 
bodied man from twenty to forty-five. It is intended by conscription to 
force into the regular Army, at the will of the central authority, the 
executive head of the Government, all the fighting citizens of the United 
States, all the able-bodied men between twenty and forty-five. If the 
power exists to do that, the power exists to include all between fifteen and 
sixty. There can be no limitation in that respect. If the power exists 
at all by conscription to fill your regular Army, it exists to any extent you 
please in your discretion to carry it. I ask what becomes of the miUtia 
of the States ? What check is left upon the dangers of central power 
when the whole military population of the United States can be, and is, 
by an act of Congress, placed under the absolute control of the President 
of the United States at his pleasure ? How can such a power be recon- 
ciled with the provisions of the second article of the amendments to the 
Constitution, that **a well regulated militia is necessary to the security of 
a free State ?" You render that article nugatory by such legislation, and 
yet it is one of the amendments adopted by the first Congress, and among 
those which were meant to restrict the powers of the Federal Q-overnment; 
and unless it had been well understood that this and other amendments, 
restricting Federal power, would be adopted, it is very evident from the 
debates in the State Conventions, that the Constitution would not have 
been ratified. This bill, in effect, nullifies that second amendment, and 
abandons thi^t ** security for a free State" which our fathers deemed 
essential. 

Sir, I cannot give such a construction to the Federal Constitution. With 
my views of the necessary limitation of power, if liberty is to be preserved, 
such a construction is subversive of our form of Government; nor can I 
credit that our forefathers believed, nor do I believe, that for the purpose 
of effectively carrying on a republican Government it is necessary or expe- 
dient to give this immense centralized power to the President, of entire 
military control over the population of the United States. I cannot strike 
out from the Constitution those clauses which were intended as a check 

Xn the dangers of abuse. The dangers of the abuse of power were so 
ousthattheframersofthe Constitution determined that the means of 
resistance should exist if the power was attempted to he abused, 

Mr. President, I do not say that under this bill the President will attempt, 
with the power you grant him, to use it illegally. No such argument is 
necessary. If I thought so, I would not feel the declaration necessary, 
unless his acts justified me in the assertion. I would not feel it necessary, 
even though I suspected his intentions, to make such a charge as a Senator. 
But, sir, it is the existence of the power to which I object. There is no 
truth more certain than that power always endeavors to perpetuate itself. 
The whole theory of your Constitution is founded on its limitation; that it 
is dangerous to invest great power, and particularly centralized power, in 
one man, or even in any class of men, because of its corrupting influence 
on human ambition. The past history of the world has told us that .0 
republican Government ever yet perished except by military organization 
as the means of crushing it. [t may be that the present President of the 
United States would be incapable of using this power which you attempt to 
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grant to him for the purpose of subverting the liberties of his country ; but 
ff you set the precedent, if you establish that power to exist, who is to tell 
us whether at a future day, in defiance of that check which the Constitution 
meant to impose upon the central Q-overnment, an able but an ambitious 
man may not override the liberties of his country by means of the entire 
military force thus placed under his control ? There is no question that a 
struggle between the people, if such a struggle should come from an attempted 
abuse of the power, and' organized power sustained by an immense army, is 
a very unequal struggle. 

You have seen its issue in France. Universal suffrage exists there in 
name if not in reality; and by an election, so far as the forms of election are 
concerned, the present Emperor of France was elected by a majority of mil- 
lions Does any one suppose that but for the organized army of France, 
but for the real power of the pretorian cohorts, such a result could have 
been achieved ? Are we not men as well as the French ? Can we not be 
made the victims of an able and ambitious man quite as readily, if you place 
unlimited power in his hands, as the French have been ? Are we so exalted 
above the infirmities of humanity ? Have we such wonderful capacity that, 
when power comes in the shape of myriads of bayonets, organized power, 
you can be sure that the people of this country can resist despotism if it is 
attempted? Your forefathers thought not so. They went upon the prin- 
ciple which all free Governments must adhere to if they mean to remain 
free, that man is frail ; that power and ambition pervert his better nature ; 
and that, therefore, no greater power ought ever to be delegated than is 
consistent with the liberties of the people. They considered the limitation 
of power was essential to the permanence of Government, aad did not impair 
its strength for any legitimate purpose. 

Sir, is not our whole system a system of checks upon power ? What is 
the meaning of free government as opposed to despotic government ; its 
tendency to decentralization as opposed to centralization ? The only free 
Government in Europe, in any sense, is that of England. There may be 
some nominal constitutional provisions adopted in Prussia and some other 
countries ; and perhaps I should except Sardinia, which has now a consti- 
tutional Government. What is every constitutional Government based 
upon ? Division and limitation of the powers of government ; and that 
division and limitation experience has shown is essential to liberty, because 
power, absolute power, vested in one or a few men, always ends in tyranny 
and oppression ; such is the frailty of humanity. The Government of a 
country massing all powers in the hands of a single man or a single body 
of men, as in the case of the Directory of France, necessarily ends in des- 
potism. It is alone by stern and rigid adherence to the division and lim- 
itation of power that a free Government can be maintained, and centralized 
despotism averted. In our Constitution we have made that division and 
limitation permanent by a written law which organized this Union. When 
its great principles are departed from, and its restrictions upon power defied, 
necessarily there will be an end of the form of Government which was 
organized under it. The approaches of tyranny are always insidious. There 
is no safety if the Congress of the United States, the legislative power, aban- 
dons its functions by yielding to the Executive the uncontrolled dominion 
over the purse, the sword, and the judiciary of the country. Our country 
has no longer a free Gi)vemment under such action. 
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Bat the limitation of power is as essential in a republican Government as 
its division. Who can doubt that? Power, unlimited, in the hands of a 
governing class or a single man, must necessarily lead to oppressicm ; and 
tnough it might be that a ruler of extraordinary virtue and extraordinary 
intellect would administer the affairs of a nation well and beneficially to the 
people, there would be no security , and therefore our fathers preferred, and 
our principles require, that our people should rest upon limitations of power, 
and not upon the fallibility of individual man when invested with uncon- 
trolled power. They therefore refused to grant unlimited authority ; and 
the whole theory of your Government demands the limitation of power to 
the essential necessitiea of government, and the limitations imposed apply 
alike to war and peace. This particular limitation, which forbids the pas- 
sage of this bill, though it depends upon inference and implication, I regard 
as abundantly clear. The entire obliteration of the militia of the States is 
the result of its passage. It involves, also, the destruction of the check 
intended to be imposed by those provisions which require that the States 
shall appoint the officers of the militia ; that the States shall discipline the 
militia ; that the militia shall not be under the government jof the President 
until they are in the actual service of the United States. These clauses 
must all be stricken from the Constitution to authorize Congress, under the 
power to raise armies, to invest the President of the United States with 

e^wer to call forth at will the whole able-bodied fighting population of the 
nited States and impress them into a regular Army of which he appoints 
the officers, and over which he has absolute military control. 

Sir, I have cited the example of England and the principle of the com- 
mon law to sho^Y that the power of conscription is unknown to that Gov- 
ernment. But I may be told they have exereised the right of impressment. 
I concede that su^h has been the past action of that Government. Under 
the omnipotence of Parliament the authority may be exercised, but it has 
been confined to a particular class of persons, mariners alone, for the 
purposes of their navy. But Congress is not omnipotent, but restricted 
and limited by a written Constitution, reserving ultimate powers to the 
people. We have imposed not only on. the Executive, but on Congress, 
the restrictions contained in Magna Charta, and also other and further re- 
strictions ; and with the solitary exception of the power of Congress^ under 
certain circumstances, to suspend the privilege of the writ of hcSbeoA corpus^ 
which is the summary mode of redress in case of invasions of individual 
liberty, those limitations of power are as obligatory in a state of war as of 
peace. 

Mr. President, there is a further objection to this bill on constitutional 
grounds. Conceding for the purpose of the argument that Congress have 
the power to raise by conscription armies for the United States, the ques- 
tion arises, does this bill .raise an army ? No, sir ; it delegates to the 
Executive the power to raise an army or armies at will. It delegates to 
him the power to force, as a conscript into the regular Army at will, every 
male person, capable of active service, between the ages of twenty and 
forty-five. 

To raise an army you must prescribe the number of which it is to con- 
sist, both as to officers and men, and provide for its organization in aU 
respects ; and to the Executive belongs the power and duty to carry your 



Digitized by 



Google 



13 

law into effect; but without an abandonment of the power of legislation, 
and in violation of the Constitution, you cannot delegate to the President 
the authority to raise and organize armies at will. Yet by this bill you 
direct enrollment of the enthre male population of the United States between 
the ages of twenty and forty-five ; and then you delegate the high discre- 
tion to the President to force the whole or any portion of those enrolled 
into the regular Army at will, as from time to time he may see fit to order, 
under the command of officers to be appointed by himself. I ask, what is 
such a delegation of power but making a dictcUor of the President of the 
United States, so far as the military power of the country is . concerned ? 

Sir, I cannot assent to this doctrine of delegation of high discretion. 
You may delegate ministerial duties. You may provide for raising an 
army, and there may be ministerial duties to be performed executive in 
their nature. The enrollment, the draft, are all ministerial ; but the right 
to conscript, the right to fix the number to be called out according to the 
will of the President, is simply yielding to him the power to raise armies 
instead of raising armies yourselves. He may, under the provisions of 
t^is bill, raise armies for the purpose of carrying on war against the re- 
vested States. He may also, under the power delegated to him in this bill, 
raise and employ armies for the purpose of subverting the institutions of 
the country. I charge not that such is the intention ; but if George 
Washington, much as I reverence him, were now President of the United 
States, I would not confide to him such powers as this bill conveys to the 
President of the United States. I believe that the jealousy of the dangers 
incident to power is a wise jealousy. The past history of the world should 
warn us against yielding dictatorial power to any man. 

Founded on that jealousy of human frailty, our forefathers limited power 
without regard to the man ; but this act — apart from the question whether 
you possess the power to raise an army by conscription — is a delegation 
to the President of the United States of the power to raise armies without 
limitation. He may organize his conscripts into regiments, brigades, and 
divisions, under such officers as he pleases to select. The whole available 

E^pulation fit for military service are placed under his absolute control, 
e may call two hundred thousand or two million men into service, by 
conscription, and suhject them to the rules and articles of war. He may 
select cdone, if he chooses, those who approve his policy and are willing 
to submit implicitly to all his orders, even though ne designed to overturn 
i^e institutions of his country. The principle of military obedience, when 
embodied in a large army, is at war with the very existence of a republi- 
can Government. The past history of the world has demonstrated that 
republics always perish by military power, and hence in every free country 
the increase of a standing army is always watched with jealousy. Sir, 
there is no security for the continuance of a republic when this jealousy of 
military power ceases to exist. The rule of military organization of ne- 
cessity is that of implicit obedience without discussion and without objec- 
tion, to obey on one side and to command on the other. Passive obedience 
and the exercise of arbitrary power are essential to the discipline and 
effectiveness of an army, and military law and militanr habits are at war 
with the great principle of free discussion, and with that right to question 
and censure the conduct and acts of those in power, which is the founda- 
tion of every free Gt)vemment. 
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There may be some, Mr. President, who prefer a more arbitrary Gov- 
ernment, believing it a stronger and more durable form of Government; 
and they may suppose that this summary mode of decision, and this 
implicit obedience which is the necessary result of continued military ser- 
vice apd habits, may be safely applied to the people of a great commu- 
nity . I differ from those who entertain such opinions. I believe it is 
solely by preservation of the right to oppose and censure, and of the right 
of free discussion, that a republican Government can be maintained ; and 
I believe that a republican .Government and the preservation of liberty, 
are more essential to the future happiness and welfare of the people than 
any result which can be obtained by success in war. 

Sir, I have heard it said in this Chamber, and repeated constantly in the 
public press, that the life of the nation is staked on success in putting 
down this rebellion. Mr. President, I differ from honorable Senators as 
to what constitutes the life of the nation. In my judgment, the life of a 
free people consists in the preservation of their lib^iesy not in the extent 
of their dominion. If I must make the choice between the destruction of 
our form of Government and the establishment of an imperial despotism 
in this country, a single Government over the whole country, including, 
if you please, Canada and Mexico, or the severance of this Union into two, 
three, or four different republican Governments, I should not hesitate to 
accept the latter as preferable for the happiness of the people and their 
future prosperity. 

It has been well said in reference to this matter of liberty; ''jiiat the 

§ood of the people is the ultimate and true end of all Government ; and 
le greatest good of the people is their liberty. It is to the collective 
body what health is to the individual body." ''The maxim, * solus 
ReipublicoB suprema lex esto,^ is a fundamental law, and it is very certain 
that the safety of the commonwealth is ill provided for if its liberty be 
given away." 

I make this quotation from detached passages of Lord Bolingbroke's Idea 
of a Patriot King, and have connected them together. He preferred a 
constitutional monarchy ; I prefer a republic ; but the principle of limi- 
tation of power, and the value of liberty to a people, apply to one or the 
other, but are more stringently necessary in a republic than they are in a 
monarchy. 

Sir, I am perfectly aware many will think that in advocating the vie¥FS 
I have presented, I have been influenced by my opposition to coercion — 
as it is well known that from the beginning of this unhappy contest, such 
has been my opinion — and also from the fact, that I was at all times, and 
am now, in favor of peace, restoring the Union if possible, but of peace 
even if we have to submit to separation. I believed, though the right of 
war existed, that the sword could never maintain a Government founded 
on the consent of the governed. I may be in error as to that. I do not 
think so. I am also aware that those who differ from me may suppose 
that I am biased in my construction of the Constitution, because I am 
opposed to the continuance of war. Not so, Mr. President. If the peo- 
ple of this country are determined to carry on .the war, they will do so, 
whether it is under this bill or under a bill organizing the militia. If the 
people of this country are opposed to carrying on war, and you pass this 
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ooQsoription law, yon will prodnoe the most disastrous consequences to the 
country, probably ending in many parts of it in revolution and revolt in 
the States that are now loyal to the Union. 

My objections to this bill do not arise from my opposition to the contin- 
uance of this war, though I am opposed to its continuance more now than 
ever. 

Mr. President, let men reflect for a moment. Under the policv now 
adopted in the prosecution of this war, with the confiscation acts of Con- 
gress, and under the proclamation of the President which declares free 
the three or three and a half million slaves who inhabit Uie revolted 
States, how is it possible to believe or imagine that the people of the 
South, where not only their entire property is at stake in the contest, but 
their whole social system must be subverted if they submit, will not fight 
to the last; and, therefore, how is it possible to suppose that, carried on 
under these laws and under this proclamation, this war must not eud in 
the extermination of the white race of the South, in order to be suc- 
cessful? If the war is to be* carried on for the restoration of the Union, 
it can only succeed on the supposition that there is a Union party at the 
South who would willingly come back to the Government. Can you bring 
them back by the sword, under the confiscation laws and proclamations, 
which strike at the very foundation of their social organization ; which 
obliterate, in fact, the whole revolted Sttaes for all purposes of productive 
industry, and beggar the whole population^ men, women or children ? 

Sir, to me it is cleia,r that, with the measures and under the policy on 
which this war is now prosecuted, success is ruin to us, and involves the 
subversion of our institutions, though it may be more ruinous to the South 
and effect its entire devastation. If we do not retrace our steps, if war 
must be carried on, and if the theory be sound, (to which I do not assent,) 
that a Government like ours, ^separate communities, founded on the {^(^"^^0^ 
consent of the governed, as yielded by the several peopfe of those com- 
munities, can be preserved by the sword, if such be your determination, 
at least carry on your war in the spirit which is connected with such a * 

theory. I believe the theory unsound, and the result sought for chimeri- 
cal ; but now, under the present policy of the Government, I am unable 
to comprehend how any rational man can doubt that success can only end 
in the extermination of the white race of the South, and the repeoplmg of 
that section of the country from other sources, or in the establishment of 
vassal colonies of negroes, who will sink into barbarism and have to be 
governed by the forces of the Urabn ; and with such a result, what would 
become of the liberty of the United States ? What an army would it 
require permanently for the purpose of keeping these people in subjection 
if you conquer them ! You may enforce submission, but there will be no 
obedience. Eecurring, then, to the principle stated in the extract I have 
read from Lord Bolingbroke, **that the greatest good of a people is the 
preservation of their liberty," I can never agree to aid in or consent to 
the sacrifice of the liberty of the people of the United States for the sake 
of extended dominion. 

Mr. President, it is a sheer fallacy to assert that the life of the nation 
requires we should conquer the revolted States and hold them in sub- 
jection. You had a Government, a free Government, a constitutional 
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Government, and a Union, when you had bat two-fiflhs of the present 
territory of this Union. I admit increase of territOTy makes ns more 
powerful ; but did we not exist as a prosperous and a happy nation, as a 
nation increasing in all the elements of prosperity, and in the progress of 
civil liberty, before, in 1803, we acquired the vast territory of Louisiana 
which has since been formed into many States ? Did we not exist as a 
Union, and a powerful Union, before we acquired Florida in 1819 ? Bid 
we not exist before we settled our northwestern boundary difficulties and 
acquired a perfect title to our possessions on the Pacific coast ? Did we 
not exist, before we obtained Texas or California, as a Government, and a 
free and powerful Government? How delusive, then, is tlie idea that the 
life of this nation depends upon the extent of its dominion? Sir, I would 
restore every foot of territory to this Union as a Confederated Republic if 
in my power ; but I do not believe that war or the sword can ever achieve 
such a resolt, and I am very certain that under the policy and measures 
of Congress, and the proclamation of the President, if sucn a result could 
be achieved by war odierwise, its anticipation is but midsummer madness. 

Sir, suppose for yourselves, let the people of the United States suppose, 
that they were invaded from any source whatever, and that the invading 
power declared to them, *'if we succeed, by your submission, we shall 
confiscate your entire property, we shall destroy your entire social 
organization, but yet we call upon you to submit, and if you do 
not submit, extermination is your fate ; " would they not fight to the 
last? Could a stronger inducement to resistance be presented, to 
resistance to the last in all its desperation? And yet such is the de- 
claration, under the present policy and measures of this Govern- 
ment, to the people of the revolted States. Call them rebels, if you 
please ; but that does not justify the statesman in impolitic measures ; 
^^»«ji^, r , it does not justify an inhuman feeling of«Fengeance on the part of the peo- 
ple ; it does not justify the prosecution ofwar for the purpose of the exter- 
mination of a people because they have revolted against your authority. 

You are the descendants of men who on other grounds revolted against 
the Government of Great Britain, to which they owed an undoubted 
allegiance, tiiough the grounds and causes that lead to the revolt of 
a people in any case, are not material. In all cases of revolt, there is 
but one great question for the statesman to decide. A mere combination 
or. conspiracy of men to resist the laws or disorganize the Govemm^it, 
may and should be repressed by force and military power, where neces- 
sary ; but where you find that the hear^f a people, geographically con- 
nected together, and capable of existing as a nation, are in the contest, 
whether it arises from your measures or their madness, if you attempt to 
deal witii that people by war and extermination, you are Imt pursuing the 
policy of Russia to Poland, and of Austria to Yenetia. You are warring 
against the foundation principle o/owr ovon goverwriMWt, 

Such, in my judgment, ought never to be the policv of the Govern- 
ment of the United States. Such a course of action, in my judgment, 
can never preserve the life of this nation, and will only end in its utter 
destruction. In the progress of events in continued war, the effect will 
be that confiicting passions, sentiments, interests and opinions, will arise 
in different portions of the country, the people becoming demoralized and in- 
different to the abuse of power by the continuance of civil war, which always 
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demoralizes. New causes of division will spring up, and before many 
years have elapsed, continued war will rend this great Union into frag- 
ments, and a dozen warring, factious Governments will arise, fighting for 
supremacy and dominion, and dependent upon military organization for 
their existence and success. Sucn, sir, is my view of the results of con- 
tinued war. But this opinion has no connection with my objections to 
this bill. I should oppose it if I believed with those who think that the 
sword can restore the Union. I should oppose this bill if I accorded in 
sentiment with those who deem that the freedom of the negro is preferable 
to the preservation of the Union. I should feel certain that this bill, if 
carried out in practice, struck a fatal blow at the structure of our Govern- 
ment, by centralizing the whole military powers of the United States in 
the hands of a single man ; and I should consider that the people of the 
United States, by surrendering their liberty, paid too costly a price for the 
freedom of the negro, or the preservation of extended dominion. 

Mr. President, I have now stated my objections to the bill. I ask for 
the yeas and nays on the motion for inaefinite postponement, that my vote 
may stand recorded against a measure I deem so dangerous, and which, if 
an attempt be made to enforce it, I believe will end in resistance and revo- 
lution in many States of this Union. My prayer will be that God, in his 
mercy, may save us from such a consummation. 



The motion for the indefinite postponement of the bill being rejected by 
yeas 11, nays 35, the following remarks were made by Mr. Bayard, in 
relation to* an amendment made by the House of Representatives. 

Sec. 38. Andbe it further enactedj That all persons who, in time of war or 
of rebellion a^inst the snpreme authority of the United States, shall be found 
larking or acting as spies, m or about any of the fortifications, posts, quarters, 
or encampments of any of the umues of the United States, or elsewhere, shall 
be triable by a general court-martial or military commission, and shall, upon 
conviction, suffer death. 

Mr. BAYARD. I move to amend that amendment by striking out, in 
tJie fifth Ime, the words **or elsewhere." The amendment is utterly 
worthless if it is intended solely for the purpose of punishing spies, be- 
cause, by the laws of war, they can be tried by court-martial and sentenced 
to death. There can be no doubt whatever upon that question without 
this section being inserted; but there is an obscurity in the section, and I 
think a dangerous obscurity in these words ''or elsewhere." In a former 
part of the bill it speaks of ''spies of the enemy." In this section it 
speaks of "persons who, in time of war or rebellion against the supreme 
authority, shall be found lurking or acting as spies in or about the fortifi- 
cations, posts, encampments, or quarters of any of the armies of the 
United States, or elsewhere." Now, I do not doubt that, if the question 
wafl to be decided by a court of jusUce, they would hold that a person 
must be a spy in order to come within the provision; but the jurisdictiim 
is to be given to a court-martial over all persons found lurking or act- 
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ing as spies ** elsewhere," in any part of the country. Is it necessary 
that they shall be spies. The language should be direct if it was so in- 
tended. The danger is, that in the summary exercise of jurisdiction 
by men uninstructed in the great leading principles of law, the rights of 
the citizen may be invaded, and he may be punished by the summary 
proceedings of a court-martial for an oflfense which is not the offense of a spy. 

I am afraid of introducing into the system of this country, as contrary 
to its free institutions, a law which may give color to the exercise oif 
authority such as was claimed in the orders of the War Department of the 
26th of September last. I hold them to be in plain violation of the Con- 
stitution of the United States, and unless this section was meant to give 
color to the exercise of such an authority it is entirely useless for any 
purpose whatever. Without this section, spies can be tried by court- 
martial and punished by death. If the object is to punish persons who 
are not spies, on the ground that they may have committed some offense 
which may be characterized as ** lurking as spies," I am opposed to it. I 
could understand the terms if they were confined to encampments or 
military posts, but it applies to lurking anywhere in the country. The 
language is **or elsewhere." 

Mr. President, I confess — it may be owing to early education and 
habit — I have a very strong repugnance to the judgments of courts- 
martial in reference to citizens. They are necessary in an army; they are 
necessary for the control and discipline of an army ; but they are entirely 
foreign in a free Government to any purpose of punishing a citizen if he 
has been guilty of any offense. A spy is a person in the employ of the 
enemy sailing under false colors. Ymi describe him a **spy of the enemy" 
in a previous part of the bill ; and it this section is not m^ant to include 
persons who are not spies, but who may be tried by court-martial as if 
they were spies, founded upon notions of their disaffection, or, if you 
please, their treason, then the result is that you try by court-martial for 
the civil offense of treason, which, by the Constitution of the United 
States, you are bound to try by jury, and by a jury alone. 

The section, then, in my judgment, is obscure, dangerously obscure. 
I trust it will be stricken out. If it can be stricken out without the 
necessity of having the yeas and nays called, very well ; but if it is in- 
tended to adhere to the provisions of the bill as it is, for the purpose of 
passing this bill to-night absolutely, of course I prefer that the yeas and 
nays should be taken. I do not believe in the system of martial law or 
the judgments of court-n^urtial in such a case. It is but Turkish justice 
after all ; and the remedy for the lawless destruction of human life by the 
bullets of a file of soldiers or the bow-string of the mute is the same; 
arbitrary power can stifle subsequent investigation quite as readily in ihe 
one case as in the other. 

The PRESIDENT pro tempore. The Senator from Delaware asks for 
the yeas and nays on the amendment. 

The yeas and nays were ordered ; and being taken, were — yeas 10, 
nays 82 ; as follows : 

YEAS-^Messrs. Bayard, Carlisle, Davis, Kennedy, Latham, Powell, Rich- 
ardson, Saulsbury, Wall and Wilson of Missouri — 10. 

NAYS — Messrs. Anthony, Arnold, Chandler, Clark, Cowan, Dixon, Doo- 
little, Fessenden, Foote, Foster, Grimes, Harding, Harlan, Harris, Henderson, 
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Hicks, Howard, Howe, Kin^, Lane of Indiana, Lane of Kansas, McDougall, 
Morrill, Pomeroy, Sherman, Sumner, Ten Eyck, ^Trumbull, Wade, WiTley, 
Wilmot and Wilson of Massachusetts — 82. 

So the amendment to the amendment was rejected. 

Mr. BAYARD. I now ask for the yeas and nays on the amendment 
of the House of Representatives. 

The yeas and nays were ordered. 
V ^ .t Mr. BAYARD. It is evident that there is a determination to pass 
'' ^is bill ro-night, whether the amendments are proper or not; and either 
for that reason, or else from too great a disregard of the subordination 
of the military to the civil. power, and a disposition to increase the latitude 
of military power, the Senate have refused to adopt the amendment which 
I offered to this section. As it stands, therefore, all I can do is to vote 
against the section, believing it to be entirely unnecessary for any good 
purpose whatever. It is useless unless the purpose is foreign to that which 
is expressed so obscurely in it. If it be so, that the purpose is to extend 
military jurisdiction over the citizens of this country, then I desire at least 
that my vote shall be recorded against any legislation of that kind. 

There is another singular provision in this bill which I will comment 
on for a few brief moments. I shall offer no amendment to it, because 
it would not now be in order. In the first section of the bill you include 
in the persons liable to enrollment all persons of foreign birth who have 
declared on oath their intention to become citizens. By the act of de- 
claring his intention to become a citizen, a man does not owe you allegi- 
ance. He may revoke that intention ; he may never become a citizen ; he 
may disclaim it afterwards; for it is a mere declaration of intention, and he 
may change his determination. If the country of which he is a subject, 
ana to which his allegiance remains due until he becomes a citizen of the 
United States, should be at war with your country, under the provisions of 
this bill you would make a conscript of an alien enemy. It is singular 
legislation. 



(notb to pagb 5.) 



There is error in the statement here made to this extent. 

Mr. MONROE whilst acting Secretary of War, did contend that the power 
** to raise and support armies'' delegated to Congress, authorized them to fill 
the regular army by Conscription. Under date of October 17, 1814, several 
plans were submitted by him to the Military Committees of each House 
with " explanatorv observations," and one of those plans was to fill the 
regular army by Conscription, though not by the use of direct force, as pro- 
vided in the Conscription bill which recently passed Congress. In the Senate 
no such measure was ever introduced, but a bill founded on his plan was re- 
ported in the House of Representatives by the Chairman of the Committee 
on Military Affairs, on October 27, 1814, but it was found to be so entirely in 
opposition to the sense of the Body, that no attempt was ever made to take 
it up for consideration. In the Senate a bill was reported to authorize the 
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President to call hy requisition upon the Govemorg of the States and Terri- 
tories for their quotas of 80,430 militia for the defense of the frontiers against 
invasion. This bill passed the Senate, and also the House with amendments, 
but on subseauent disa^eement between the two Houses, and after a confer- 
ence it was ultimately indefinitely postponed. The bill, after providing for 
the classification of the militia, and a requisition for the numoer specified, 
contained a section which authorized any three classes by furnishing two 
able-bodied recruits for the regular army, to be exempted from militia serrice 
under the act. It clearly was not a Conscription bill, but merely a bill to / 

authorize a requisition for a specified number of militia to serve as^Mrunder ^'itUi 
their own officers, though the object of the section was, and the effect mi^ht 
have been to fill the regular army b^ recruits procured on voluntary enlist- 
ment by the classes, in order to avoid service as militia, which the Govern- 
ment had the right to demand. The bill was opposed in both Houses, and 
during a debate of exceeding ability, the doctrine of Mr. Monroe came under 
discussion, and was controverted witli great force, and thoroughly refuted, 
but the *' annals of Congress shew scarcely the semblance of an argument in 
its support, though some few members, it would seem from the reported de- 
bates, aeclared themselves in favor of his construction, of the power ** to raise 
and support armies," as including the ri^ht to raise them by Conscription. 
Such, however, was not the opinion of either House of Congress, and the 
arguments against such a construction remain unanswered to mis day. 

It may be remarked also, that notwithstanding the difficulty of fiUing the 
army, and the gravity of the crisis, the bill passed by the Senate merely 
authorized the President to call forth the militia by requisition upon the Gov- 
ernors of the several States and territories for their respective quotas of a 
limited number of men, (80,430) to serve as militia. 

This provision the House of Representatives by amendment, altered so as 
to authorize the President to call directly on the officers of militia^ in case the 
Governors of the States refused to aid in the execution of the law. Another 
amendment of the House of Representatives reduced the term of service of 
the militia called out under the bill, from two years to one. The remaining 
.amendments were of little moment. The Senate disagreed to all the amend- 
ments, and a Committee of Conference was appointed. The Committee of 
Conference having agreed, reported to both Houses ; first, a compromise as to 
the time of service, so as to make it eighteen months, and secondly, it recom- 
mended that the House of Representatives should recede from its amendment 
authorizing the President to make a direct call upon the officers of the 
militia in the event of refusal by the Governors of the States to comply with 
the requisition. The House of Representatives, on the 27th of December, 
1814, rejected the report of the committee as to both of these amendments, 
and agreed to the other propositions of the Committee, and asked a further 
Conference. 

On the next day the report of the Committee of Conference, and the action 
of the House with its request for another Conference came before the Senate, 
and the bill was at once indefinitely postponed. 

Though therefore the power to fill the regular army by Conscription was 
contended for, and a bill for that purpose introduced in one House, yet there 
was no attempt to pass such a bill, and it was not even taken up for con- 
sideration, so stronj^ was the sense of Congress then against their authority 
within the limits of the Constitution to resort to such a measure. At the 
time the previous speech against the right of Conscription was made, the 
debate of 1814 had never been read by Mr. Bayard, the time for research 
being insufficient. 

Had it been, the unanswered speeches of Messrs. Daggett, Mason and 
others of the Senate, and Messrs. Stockton, Gaston and others of the House 
on this great Constitutional question might and would have been used as 
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ananBwerable arguments against the authority of Congress, ** to raise and sup- 
port armies'' by means other than voluntary enlistment. 

Mr. Monroe's doctrine might also have been refuted by his own language 
in the " Instructions" to our envoys at Gent, which were drafted by him, uid 
sanctioned by President Madison: " impressment is not an American prac- 
tice, but is vMerly repugnant to our ConatituMon, and laws." The most 
acute intellect would seek in vain to distinguish between the extent of the 
right of impressment under the power " to provide and maintain a navy" 
and that of the right of Conscription under the power ** to raise and support 
armies.^' If under the latter power the citizen can be forced into the regular 
f army as a Conscript, for such period as Congress may please to prescribe, 

i with equal legality may the seaman be impressed into the navy for such time 

as Congress may aetermine, and if impressment into the navy be '^ repug- 
nant to the Constitution" so must be Conscription into the army. There is 
the further potent objection to Conscription of the citizen as compared with 
impressment of the seaman, that the navy can never be a source of danger, 
and should not be of jealousy to the republic, but standing armies, as expe- 
rience has too often shown in past history, afford the ready and only means 
by which the liberties of a free people may be crushed, and a despotism es- 
tablished on the ruins of a republic. 
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THE BILL TO APPOINT A DICTATOR. 

ENTITLED 

^*An Act kblating to Habeas Corpus and regulating Judi- 
cial Proceedings in Certain Cases." 



Mr. POWELL, of Kentucky— at the hour of 3.30 A. M , March 3d. 

Mr. President, I have said as much on this bill as I intended to say. I 
will give way to my friend from Delaware, [Mr. Bayard,] who would like 
to address the Senate. He is indisposed, and I do not suppose he would 
desire to speak at this late hour of the night. I will therefore move an 
adjournment, in order that the Senator from Delaware may enlighten the 
Senate on this very abstruse bill to-morrow morning. 

Mr. COWAN. I hope that motion will not prevail. 

The PRESIDING OFFICER, (Mr. Anthony in the chair.) The motion 
is not debatable. 

Mr. POWELL. I have concluded my speech, and move to adjourn in 
order that the Senator from Delaware may have an opportunity to speak 
to-morrow. 

The question being put, there were, on a division — ayes 4, noes 14 ; no 
quorum voting. 

Mr. CHANDLER called for the yeas and nays. 

The yeas and nays were ordered ; and being taken, resulted — ^yeas 4, 
nays 32 ; as follows : 

YEAS— Messrs. Bayard, Powell, Saulsbury, and Wall — L 

NAYS— Messrs. Anthony, Arnold, ^handler, Clark, Collamer, Cowan, Dixon, 
Doolittle, Foot, Foster, Grimes, Harding, Harlan, Hicks, Howard, Howe, King, 
Lane of Indiana, Lane of Kansas, Latham, Morrill, Nesmith, Pomeroy, Rice, 
Sherman, Sumner, Ten Eyck, Trumbull, Wade, Wilkinson, Willey, and Wilson, 
of Massachusetts — 82. 

So the Senate refused to adjourn. 

Mr. BAYARD. Mr. President, if I appreciated rightly the remarks 
of the honorable Senator from Pennsylvania, I confess that I dissent from 
them altogether. I mean in reference to what he calls unanimity. I under- 
stand him to contend that whenever the country is involved in war it becomes 
the duty of every good citizen to unite for the purpose of sustaining the 
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existing Administration in tBe prosecution of that war, though he believes 
it is destructive of the best interests of his country, that it is founded in 
wrong, or that it is prosecuted in modes which are abhorrent to humanity, 
and violative, in his judgment, of all sense of justice. His doctrine 
went to that extent, if I understood it rightly. In other words, it came to 
this : that let an Administration involve the country in war, and it becomes 
the duty of every man to support that Administration in all its acts. 
Whether they in their effect would break down the Constitution of the coun- 
try and subvert its liberties, whether in effect they would destroy its pros- 
perity, during the prosecution of a war, it is wrong, it is improper to seek to 
influence public opinion in order to correct the state of things which, in 
your judgment, is detrimental to the best interests of the country. Sir, I 
cannot aecede to that doctrine. I understand perfectly the full force, as I 
believe, rightfully understood, of the maxim, *'our country right or wrong." 
I admit, unhesitatingly, that when the country is at war every citizen 
must be considered and must consider himself as an enemy of the 
enemy of the country , but it does not follow that therefore he may not con- 
sider that the war ought to cease During every war we have had, there 
have been opponents of the war. 

I know it is a very common remark for men to say they will be in favor 
of the next war, because it is popular. As I never grounded my own 
action upon the mere question of popularity, I cannot assent to the princi- 
ple that mere success m obtaining popular applause ought to govern the 
conduct of a man of reflection and reason. What I believe to be right I 
shall advocate, and I shall advocate it with my confidence in a republican 
Government and in the people of the United States, that if I am right , 
though their opinions may be at first opposed to me, they will in the end sup- 
port me. The question of temporary triumph is of no moment. To act on 
any other principle is but the substitution of the demagogue for the states- 
man ; and I may be allowed the remark that the demagogue of the re- 
public and the courtier of the monarchy are one and the same being. Both 
endeavor to propitiate by flattery the sovereign power. The mode of 
flattery may be different ; but the object is one and the same. It is the 
worship of power for personal aggrandizement. 

I know that the honorable Senator from Pennsylvania does not fall with- 
in any description of that kind Few more independent men exist in this 
country than that honorable Senator. Such a motivo does not influence 
him ; and yet his doctrine goes to that extent, as I understand it, when 
you take its whole scope and effect — that it is your duty to follow out the 
views of an existipg Administration, who may have been elected by, if 
*^ou please, a majority of the people, and who may be at the time sustained 
)y the sentiment of a majority of the people ; that it is your duty not to 
attempt to correct the state of sentiment which you believe to be wrong, 
but to blindly and implicitly follow that sentiment and support it. Sir, 
that is not my judgment of the principle which can ever add to the per- 
manency of a republic. I think it is free discussion. I think it is the 
capacity of man to change his opinions. I think it is founded on not only 
the right but the duty of every man, if he believes the course of measures 
which are taken, whether they relate to war or peace, to be erroneous, to 
advocate what he believes to be right before his country. 
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If joa oarry out that doctrine, that joa mast have unanimity 
whenever war exists, the result is ih&t any Administration has but to 
involve the country in war in order to perpetuate its power. You cannot 
oppose it during the existence of war under such a doctrine, because to 
oppose it is to weaken the force of the Government. Such would be the 
argument. Ton must, therefore, continue the existing incumbent in 
power, or otherwise you are weakening the country in a state of war. I hold 
to no such doctrine. I believe that the right to oppose an Administration ^ 
in war is precisely the same as in peace ; and that it involves'^question ^^0 
of loyalty and fidelity to one's country, that any one should endeavor 
to bring the public sense right upon a question which so vitally concerns 
them, as the continuance of war. 

But, Mr. President, these remarks have but little relation to the sub- 
ject under consideration. They have been drawn from me by what I 
understood to be the scope of the remarks of the honorable Senator from 
Pennsylvania; because I have great and sincere respect for his opinion, 
and I confess that the extent mey seemed to go entirely surprised me. 
I shall now turn to this bill for the purpose of stating the objections which 
arise in my mind to its adoption. 

I do not mean to argue the entire question, or, indeed, any portion of 
the question relating to where the power is vested to suspend the writ of 
habeas corpus. I have no doubt, though I was not present, that it was 
well and ably done by the honorable Senator from New Jersey, [Mr. 
Wall ;] but unless my knowledge of law has* in some way become ob- 
scured, or was originally imperfect, it does surprise me to hear many 
opinions which I have heard expressed in this Chamber in reference to the 
construction of the Federal Constitution in a variety of its provisions 

This bill as reported from the committee of conference professes to 
delegate to the President of the United States the right to suspend the 
privSege of the writ of habeas corpus in any case throughout the United 
States or any part thereof during the present rebellion, if the public 
safety, in his judgment, requires it. I made the objection on a former 
occasion, and I have no shadow of doubt that that objection will be 
legally sustained before any court of decent respectability before which it 
comes, that if the power to suspend the writ is in Congress and in Con- 
gress alone, founded on their judgment that the public safety requires it, 
they must suspend it founded on that judgment, and they cannot delegate 
the exercise of the discretion to any other person whatever. They might 
just as well delegate the exercise of that legislative function to a Secretary 
of the Treasury, or a Secretary of State, as to the President of the United 
States. The privilege of the writ of habeas corpus is secured by the 
Constitution, except in the case of rebellion or invasion. If the power 
of Congress exists in those cases, if the public safety requires it, and not 
otherwise, you may authorize the suspension of that privilege. Is it not 
the highest act of legislative discretion to determine the question of whether 
the puDlic safety does require it? You must not only have the fact of inva- 
sion existing, or of rebellion existing, or of Insurrection existing, but you 
must have the judgment of the body which is authorized to act that the 
public safety requires that this great guard for the liberty of the citizen 
against the aggressions of power ought to bo suspended. 
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Mr. President, what becomes of legislation if this is not the principle ? 
A judge of a court would have as much right to delegate the discretion 
to an sidministratiye officer, the clerk of the court, to pronounce a judg- 
ment for him, founded on his own opinion, as the Congress of the TJnitSi 
States, if the power is vested in them to suspend the privilege of the writ 
of habeas corpus, would have the right to delegate to the President the 
power to judge of whether the public safety required that it should be 
suspended. 

The proposition ought to be so familiar to every lawver that it is to me 
a world's wonder it should even be doubted. There have been a variety 
of cases in this country quite analogous, and in my own State it went even 
to this extreme case : when the exercise of legislative power as an act of 
discretion or judgment was delegated to the people, the courts decided 
fliat it was a misperformance of their duty; that under the constitution of 
the State it was dieir duty to decide on aU questions in which their legis- 
lative discretion was involved; and that they could not delegate that 
power even to the people at large ; they might desire their approval, but 
they could not delegate their functions to the people at large, for that was 
the destruction of the whole basis of representative government and of a 
representative authority. 

The non-capacity to delegate is the same in the one case as the other. 
The evil was as nothing in that case compared to the act of the Congress 
of the United States when it delegates to the executive head of the Qov- 
emment powers which alone can be exercised by the legislative authority; 
because it is an abandonment of duty; it is in fact a conversion of 
the system of a representative Republic, composed of three distinct, 
coordinate branches of Government, executive, legislative, and judicial 
into the mere despotism of a single man. It matters not that he may 
not exercise that discretion erroneously; you have no guard against 
human fallibility ; and the moment you concentrate all power in the Ex- 
ecutive you abandon your form of Government. The whole structure of 
your Government is founded upon the subdivision of power. Why is it 
that you have two Houses of Cfongress? A measure may pass one House, 
and yet it cannot become a law or be binding on the country unless it 
passes the other. Why not have a single assembly I It would be a great 
deal better to have one single assembly than that both assemblies should 
join in delegating rightful legislative authority to the executive head of 
the country, who, if he has the power to legislate, has also the power to 
carry his legislation into execution ; because the Government in that case 
becomes a mere despotism, the Gover^ment of the will of a single man. 

If there were no other objection to this bill, if Congress possesses, as I 
cannot entertain a doubt that it does, the sole power to suspend the priv- 
Oege of that writ, it has no right to yield that power, that ducretion which 
determines its judgment of whether the public safety requires that the 
privilege shall be suspended, to the decision of the executive department, or 
of any other department whatever. 

But, sir, apart from this, there is another question that arises. The 
writ of habeas corpus is but the summary remedy for the protection of the 
personal liberty of the citizen. The privilege of the writ, except in cases of 
rebellion or invasion, was secured by the Constitution as originally framed; 
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but the States of this Union, or the people of the States, were not satisfied 
to adopt the Constitution without further safeguards for the individual 
liberties of the citizen; and though they did not make it a condition, 
except in a single State, of their sanction and adoption of the Constitution, 
yet the public sentiment, developed by the debates in the first Congress, shows 
plainly that but for the confidence entertained that the proper amendments 
restricting the power of the Federal Government woidd be adopted, the 
Constitution of the United States never would have been ratified ; and 
accordingly, at the very first Congress of the United States, you find that 
some twelve amendments were proposed, sanctioned by Congress, and 
subsequently adopted by the people, all of which are in the nature of a 
bill of rights, all of whjch were intended to restrict and impose limitations 
upon the exercise of power by the Federal Government The little State 
of Rhode Island — and in small communities men naturally prize liberty 
perhaps more than they do in larger and more powerful States — stood out 
from the Union ; and if you will take the trouble to look at the annals of 
Congress you will find that one of the main reasons, according to the 
letter of her Governor, which induced her subsequently to accede to it 
and become a member of this Confederacy was, that she considered 
the amendments which had been adopted did remedy the defects of the 
Constitution, and did secure individual liberty against the aggressions of 
power. You will find the letter in the first or second volume of the 
annals of Congress. 

But, sir, this writ of haheas corpui is but the remedy. In order 
to understand what the right is, we must look back to the country 
from which we have derived our institutions ; from which we have actually 
drawn the great principles of freedom which we have embodied in our 
Constitution. The main distinction between the two Governments in that 
respect is this : in England the restrictions of power do not reach Parlia- 
ment, because Parliament is the ultimate power of the Government ; they 
reach only the Executive ; but the same restrictions in the same words are 
embodied in the amendments to the^ Federal Constitution ; and you can 
give no rational construction to them but by resorting to the authorities, 
and the construction which was given to the language in Mj^na Charta, 
from which the mass of those amendments were drawn. The words ''due 
process of law," the right of trial, the security that a man shall not be 
deprived of hb life, liberty, or property, without due process of law, all 
received their construction long antecedent to the adoption of our Constitu- 
tion ; and you have but to look to Coke's second Institute and you will find 
what that construction has been. 

The right to personal liberty, unless taken away by due process of law, 
existed by the common law of England. It was often invaded. In turbu- 
lent times it was completely crushed. At the time of Magna Charta the 
Commons were not then in existence as a political power, but the barons 
forced the Crown into the signature of that instrument and the acknowl- 
edgment of its provisions. The period subsequent to that, and during the 
wars of the "Roses" — of course that was merely a state of civil war, and 
among a people semi-barbarous at the time — was one from which you can 
draw few legal precedents. The constitutional history of England had not 
then commenced. Under the Tudors, the right was often violated It was 
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violated because the jndiciary stood dependent upon and were the creatures 
of the Crown, and the writ was evaded — Chief Justice Marshall tells you 
all that — so constantly evaded that it almost ceased to be a remedy. The 
right to personal liberty, the right to be exempt from arrest and imprison- 
ment without due process of law, was, however, never denied by any judge 
upon the English bench ; but it was evaded on a variety of grounds until the 
struggle took place between the Commons, which had attained some political 
power, and James I, which ultimately ended in the English revolution ; and 
after a period of years, when things became more settled, and the second 
revolution, which peaceably displaced James U, had occurred, the great 
principle of constitutional law became thoroughly recognized ; and from 
that day to this, in the realm of England, the privilege of the writ has re- 
mained unimpaired. The right always existed. The privilege of the writ is 
but the summary mode for the assertion of the right. Parliament, by virtue 
of its omnipotence, which is the theory of the British Government, may 
suspend that writ ; because they have no constitution which forbids it. Under 
our Constitution it can only be suspended in certain cases by some power — 
which I cannot doubt is the power of Congress — determining that the pub- 
lic safety requires its suspension. 

That was the original provision. The people were not satisfied with it, 
and hence the supplementary provision in the fifth article of the amend- 
ments which further secures the right, although it does not alter the power 
0? suspension, be it in the Congress or the President, of the summary remedy 
for the relief of persons unlawfully imprisoned. The imprisonment is no less 
lawless, (whether the writ is suspended or not,) unless there be due pro- 
cess of law ; and the officer or person who makes an arrest of an American 
citizen, not in the Army or Navy, without due process of law, may be law- 
fully resisted, and if the death of the person sought to be arrested should 
ensue the agent would be guilty of murder. If, on the contrary, the agent 
were killed in order to prevent an illegal arrest, the party would stand justi- 
fied by the law as committing an act solely in self-defense. He has also 
the right of action arising out of his lawless imprisonment ; and these words 
'*due process of law," have received their construction. As I have said, 
if you will turn to Coke's Second Institute you will find it in the plainest 
terms. You will find it recognized by some of the ablest judges in your 
country, as the true exposition of the meaning of the words **due process 
of law," or ** according to the law of the land," that it is an arrest %y judi- 
cial warrant, founded upon affidavit specifying, with sufficient certainty, the 
nature of the offense against the laws for which the party is committed. 
That is ** due process of law." 

Is the act less lawless if the President claims the right to order any of 
his agents or satellites to arrest an American citizen because he may be 
adverse in opinion to him, because he may choose to suppose that the citizen 
is not loyal to the country ? Is it a Government of freedom ; is it a free 
country in which the Executive can arrest and imprison a party as a su^^, 
in the language that is adopted in the action of the French Government ? 
He may as well do what is the conmion practice of the French Government, 
banish him from the country without any warrant of law to justify it, as arrest 
and imprison his person without judicial process, founded on the fact that he 
is suspected. No one, I suppose, would contend that the Government <^ 
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France is a free Gorernment. It m^j he well administered for the people 
of that country, for Anght I know. I pretend not to pass upon the adminis- 
tration of either justice or law in a country of which I have no peculiar 
personal knowledge. It is, however, a form of Government not intended to 
be established in &is country, not suited to the genius of our people ; a form 
of government, in my judgment, which, though in the hands of an able and 
very virtuous man might be beneficially used for the welfare of the people at 
krge, would be far more liable to end in tyranny isind oppression and in the 
grossest despotism than to achieve any other result. It was for the security 
and permanence of the liberties of the country and the personal rights of 
ihe citizen against those aggressions which power will always commit unless 
it is checked by subdivision, ihoJt the Constitution of the United States was 
intended and the constitution of every free State ought to guard. 

No man will more readily punish offenses against the laws than I, but 
the trial must be public ; the mode in which the party is to be convicted 
must be known and certain ; and the party must also have the means of 
knowing the law for the violation of which he is liable to punishment; and 
it must have sufficient certainty, in order that he may avoid the offense for 
which he is liable to indictment and punishment. Any other form of gov- 
ernment, a form of government which subjects a man to imprisonment and 
fine, or to any other species of punishment, founded on the mere opinion 
that he is not a loyal citizen, founded on the mere fact that the exist- 
mg Government is dissatisfied with his actions or his opinions, is but a 
tyranny, call it what you will. 

I hold, therefore, Mr. President, that this bill has another gross 
defect, because it authcH-izes the violation of the liberty of the citizen by 
the authority of the President of the United States, and at the same time 
'■ deprives that citizen of all redress, if it is erroneously or wantonly exercised 
What is that but arbitrary power ? The President may arrest. I do not 
speak of the present President ; I have no imputations to make against him, 
for I have no sufficient personal knowledge of him to form any opinion of 
his individual character ; but a President may (for he is human) have per- 
sonal hostility to an individual, and if this bill becomes the law of the land, 
then that President can gratify his personal animosity without any respon- 
sibility on the part of himself or his agent, and any order that he pleases to 
make for the wrest, seizure, or imprisonment of any man cannot be question- 
ed in y6ur courts of justice, under the fourth section of this bill, if it is within 
vour constitutional power to pass it. Do you call that a free Government ? 
Do you call that a Government of laws which leaves the door open to the 
individual passions or animosities of the man ? The question is not whether 
the President will do this or not, but why is it that you desire a Govern- 
ment ^ laws ? Because all experience has told us that man is so fallible, 
ambition is so perverting, that the possession of power always corrupts and 
always ends in tyranny. 

By the fourtli section of this bill it is provided : 

** That any ordfer of the President, or under his authority, made at any time 
during the existence of the present rebellion, shall be a defense in all courts 
to any action or prosecution, civil or criminal, pending or commenced, for 
any search, seizure, arrest, or imprisonment, made, done, or committed, or 
acts omitted to be done, under and by virtue of such order, or under color of 
any law of Congress ; and such defense may be made by special plea, or under 
the general issueV^ 
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Mr. President, how ean this possibly be <5onsistent with the proviaons 
of the Federal Constitution ; and if not consistent, what is its legal 
weight ? What respect is it entitled to ? How can you look forward to 
legislation of that kind being sustained by any court of justice in this 
country ? The Constitution says a man shall not be deprived of his liberty, 
his property, or his life without due process of law. This bill says that if 
the President gives the order, or if one of his underlings gives the order, that 
shall be a sufficient defense for any seizure, any arrest, or any imprisonment 
done or committed by the immediate agent to whom the duty is intrusted, or 
any act omitted to be done. It goes further, and says : * * b;^ virtue of such 
order or any order of Congress." There is an obscurity ot the langui^e 
there ; but that I will pass. How, under the Federal Constitution, with 
the provisions of the fifth amendment before us, is it possible for the 
Senate of the United States to pass a law embodying that fourth section ? 
Sir, it is nothing more than a return to the question of general 
warrants again. We have another provision in the amendments which 
is applicable to this. It is the fourth amendment : 

" The ri^ht of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated ; and 
no warrants shall issue but ui>on probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the persons 
or things to be seized.'^ 

And yet under this law no warrant is requisite ; no affidavit is requisite. 
The aggressor need simply plead that the President ordered it, or that the 
Secretary of War ordered it ; or, for aught I know, any of the hundred 
provost marshals ordered it, or their deputies ordered it, and that is to be 
a bar in law to any redress of the party ; at the same time that you take 
away from him by a precedent clause the remedy by habeas corpus to dis- 
charge him from a lawless imprisonment. You take away the preventive 
remedy of the citizen ; and then in a subsequent clause you take away his 
redress, no matter how lawless the action may. have been; and this is done 
in the Congress of the United States, organized under the Federal Con- 
stitution, in a country professing to be a free country, to be a Government 
of laws ! The entire personal liberty, the entire property, nay, I think 
the life itself of every American citizen is placed at the feet of the execu- 
tive officer of the Government ; and not only at his feet ; but every lawless 
act committed in reference to the person or property of the citizen by any 
of the agents whom he chooses to appoint is also to be justified in a court 
of law by means of this fourth section, either as a plea in bar or given in 
evidence under the general issue. 

Mr. President this bill has nothing to do with the prosecution of the 
war. If I were as decided an advocate of the further prosecution of this 
war as any member of this body, whether it be for the restoration of this 
Union, or whether I thought the South ought to be subjugated, its people 
exterminated, and the country repeopled — if I thought all that, I should 
still resist the passage of this bill as not only unnecessary, unjustified for 
any purpose connected with the prosecution of the war^ but as in fact ef- 
fecting the utter subversion of our form of Government. 

I am at a loss to conceive, to appreciate the motives of honorable Sena- 
tors, or their objects, in the passage of such a bill as this. If the idea is 
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that by means of such a bill you can by arrest put down opposition to the 
Administration, if the people of the country are opposed to it, its action, 
or its course, it is a fsdlacy. If the sense of the people is against that 
action, it will necessarily lead to resistance if you attempt to carry it 
out; and if the sense of the people is not against that policy or action, it 
requires no such legislation to carry out that sense on the part of the 
Government. If the motives and objects of the Administration are right, 
though there may be dissentient members of the community, though there 
may be persons ready to attack and arraign the Administration unjustly, 
if it is wise in^its course, if it pursues a sound policy, it is the principle 
of all Governments founded upon representative principles that freedom 
of discussion and freedom of opinion and variety of opinion, so far from 
impairing their strength, only add ultimately to it. I hold, therefore, 
that that section is a plain, palpable violation of the Constitution of the 
United States, and is unnecessary for any purposes of war whatever It 
has no connection with the privilege of the writ of habeas corpus ; but it 
goes to the broad extent of making the President of the United States 
a dictator, a Czar, or a Monarch, with power such as no monarch in 
Europe, unless it be the Czar of Russia, would dare attempt to exercise. 

The fifth section was in the original bill as it passed the Senate, and I 
commented upon it at that time. It includes both criminal and civil prose- 
cutions. It has no precedent for the removal of criminal prosecutions. I 
think it has no precedent, rightfully considered, in the act of 1816 in 
reference to the removal of civil prosecutions from the State courts into 
the Federal courts. But as to criminal prosecutions, which were expressly 
excepted in that law, the result of that section is that a man may be in- 
dicted for an offense against the laws of the State, be it murder or any 
other felony, and the cause can be removed into the circuit court, which 
has no authority to pronounce judgment for an offense against the laws of 
the State, and so the offender may escape altogether. That is the effect 
of the clause. I cannot doubt for a moment that if, without warrant, as 
prescribed in the fourth article of the amendment to the Constitution, 
supported by oath and describing the place to be searched and the things 
to be searched for, a party, claiming to be acting under the authority of 
the President of the United States, should enter the domicile of any citizen 
of this Union, for the purpose of making a search for anything he might 
find there, and that attempted entrance was resisted by force and the ag- 
gressor killed the citizen, he would be guilty of murder under the Jaws of 
the State, and the laws of the State alone ; because the offense would 
be an offense against those laws alone; and yet this bill would justi- 
fy the act against the very mandate of the Constitution in express 
terms. In other words, this hill, in a variety of its provisions, is 
nothing more than a hill to change, alter, and suhvert the Constitution 
of the United States. When you can satisfy me that the Congress 
of the United States has power to change the instrument under which 
they were called into existence, and by virtue of which they can legis- 
late at all, then I can accede to this bill. Until you can establish the 
fact that they have lawful authority to change the Federal Constitution 
because we are engaged in war — I care not whether the war is of more or 
less magnitude, whether it is civil or foreign— t must resist the bill. I 
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hold that the Constitution is meant to apply both to peace and to war ; 
and if you wanted a conclusivie argument on that point, you have the fact 
that in reference to the privilege of the writ of habeas corpus the exception 
is made in cases of invasion or rebellion ; but when you come to the ques- 
tion of the security of the citizen against improper seizure or search, 
without warrant and a description of the thing to be searched for, when 
you come to the right of every citizen to have his liberty, his life, and his 
property protected, unless it is attacked by due process of law, there is no 
exception of times of war. 

What, then, is the inference, the inevitable inference? The Con- 
stitution did not mean to delegate to any department of the Govern- 
ment, the Congress, the President, or the judiciary the power to 
imprison, or punish an American citizen without due process of law. 
The Constitution did not mean to vest in Congress or in the Presi- 
dent or in any other department the authority, the power to enter 
the domicile of a citizen and search for anything they might be de- 
sirous to find, except upon a warrant issued upon affidavit, describing 
the thing to be searched for, and the place to be searched. The 
limitation is imposed in express terms. Where is our Government 
when such plain language and such imperative provisions can be set at 
defiance by me legislative authority? I will not say th&t power may not 
carry into effect the subversion of this Government, It has happened in 
the experience of past ages to other nations. It has happened within our 
own time to the French nation. The coup d^Hat, with the forms of 
universal suffrage and election maintained, subverted entirely the Govern- 
ment of France, and imposed upon her people, be it for good or evil, an 
emperor without any free election or free consent on the part of those 
people. It was a Government, as I stated a few days ago, established by 
the army ; a Government which, without the bayonet of the soldier, never 
could have existed. 

If it is your intention to convert this free Government into a Govern- 
ment founded upon military power and the force of arms, then you may 
pass this law ; but if you do pass it, and the President of the United 
States attempts to carry it into execution — I have no threats to make, but 
I will give you my opinion — if the spirit of civil liberty still lingers in 
this country, you will drive the peoj^e into revolution and resistance. 
The passage of the law will not do that ; but the attempt to execute the 
law, if there remains the spirit of civil liberty in this country, will as 
certainly drive the people into revolution and resistance, as your fore- 
fathers were driven into it, when England, with far greater and more 
plausible claims to the power, attempted to tax her colonies. 

Believing that to be the necessary result of this measure, I deplore 
that it was ever brought into the Senate. I think it is not only uncon- 
stitutional, but that it is one of the most unwise measures the party in 
power could ever have adopted. If I desired the mere political triumph 
of the party to which I belonged, I would ask at the hands of the Admin- 
istration and of those who support them in this body no more formidable 
weapon for overthrowing that Administration than the passage of this 
bill. It cannot bear investigation. It will never be submitted td by the 
people of the United States in practical exercise in peace or in war. It 
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will be impossible to convifice them that the exercise of sach a power, so 
palpable and gross a violation of the Federal Constitution, is, by any State 
necessity, requisite for the purpose of carrying on this war effectually. 
Ardent as they may be in its prosecution, determined as they may be not 
to relinquish the contest until this rebellion is crushed, the people of the 
United States are not prepared to sacrifice their liberties or surrender 
them to any administration for the purpose of carrying that object into 



At this time, between four and five o'clock in the morning, Mr. Bayard, 
without concluding, yielded the floor to Mr. Powell, of Kentucky, for the 
special purpose of moving an adjournment. 

By the subsequent action of the majority, in violation of the previous 
uniform usage of the Senate, he was prevented from resuming tine floor, 
and concluding his remarks against a measure which, enforced in practice, 
effects an entire subversion of the Constitution and free government. If 
the bill is sustained by the judiciary, the property, the liberty and even the 
life of every American citizen will in the future be at the mercy of the Exe- 
cutive, as tnere will be no judicial relief against any violation of the rights 
of property or person committed under color of authority from the Presi- 
dent or the United States. 
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The Viob-Pbbsident. The special order of the day, which is now before 
the Senate, is the resolution submitted by the Senator from Massachusetts, 
[Me. Sumnee,] which will be read. 

The Seobetaby read it, as follows: 

Eesolvedy That the following be added to the rules of the Senate: 
The oath or affirmation prescribed by act of Congress of July 2, 1862, to 
be taken and subscribed before entering upon the duties of office, shall be 
taken and subscribed by every Senator in open Senate before entering upon 
his duties. It shall also be taken and subscribed in the same way by the 
Secretary of the Senate ; but the other officers of the Senate may take and 
subscribe it in the office of the Secretary. 

The Yice-Pbesident. To this resolution an amendment is offered by the 
Senator from Delaware, [Mb. Saulsbubt,] to strike out all after the word 
*> resolved," and insert the following: 

That the Committee on the Judiciary be instructed to inquire whether 
Senators and Representatives in Congress are included within the provi- 
sions of the act of Congress entitled **An act to prescribe an oath of office, 
and for other purposes," approved July 2, 1862, and whether the said act is 
in accordance or in conflict with the Constitution of the United States. 

The question being on agreeing to this amendment — 

Mb. Bayabd said: 

Mb. Pbesipent: The resolution now before the Senate was proposed by 
the honorable Senator from Massachusetts [Mb. Sumneb] in March last, and 
afterwards withdrawn. As I am the only member of the Senate present at 
this session who has not taken the oath, it is but a rational inference that 
the rule now proposed is intended to operate personally upon me, although 
I was sworn in at the special session and acted as a Senator, both on com- 
mittees and in the Senate, since my re-election in March last, for the term of 
six years, ending on the 8d of March, 1869. In the objections, however, 
which I have to present to this proposed rule, I shall consider it without 
reference to any personal effect it may have upon my own action. 
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The object of the resolution is to enforce an act of Congress entitled <<An 
act to prescribe an oath of office, and for other purposes/' approved July 2, 
1862. Were I disposed to raise collateral questions, it might well be con- 
tended that if the rule were adopted it would have no application to a Sen- 
ator who had been sworn in, taken his seat, and acted as a member of the 
body. I shall raise no such question; but I have the right to ask foe the 
judicial decision of the Senate, both as to the constitutionality of the act 
and its correct construction. 

The adoption or rejection of this rule inyolves two general questions. 
First, is the act on which it professes to be founded repugnant to the Fede- 
ral Constitution, or is it within the powers delegated to Congress? Second, 
is a member of the Senate included by its provisions when construed ac- 
cording to the language and meaning of the Federal Constitution ? Before 
proceeding to the discussion of these questions I must recur to the- history 
of this act in its progress through Congress, and the subsequent action of 
the Senate after its passage. 

The bill originated in the House of Representatives. When it came to 
the Senate, after its passage in the House, it was referred, on the 5th of 
June, 1862, to the Committee on the Judiciary. On the following Wednes- 
day, the 11th of June, it was reported back without amendment. It was 
called up during the morning hour on the 18th of June, and reported to the 
Senate without amendment, and read a third time without debate. Then, 
on a suggestion made by my colleague with reference to the office of Presi- 
dent and the oath to be administered to him, a debate arose ; the yeas and 
nays were called for and ordered; but the debate was very short and the 
bill went over. 

It was again called up by the honorable chairman of the Committee on 
the Judiciary on the 21st of June, and he then moved to reconsider the third 
reidding of the bill, and proposed an amendment which was intended to ex- 
clude from the operation of the bill the President of the United States. 
The amendment proposed was to insert these words : 

<*For whom the form of the oath of office is not prescribed by the Con- 
stitution." 

All other persons holding office were to be sworn. To that amendment 
the honorable Senator from Kentucky [Mb. Davis] moved a further amend- 
ment, excepting the Vice-President and Senators and Representatives in 
Congress. On that amendment to the amendment a debate arose, which was 
sustained by the honorable Senator from Illinois [Mb. Tbumbull,] against 
that proposed amendment, and by the honorable Senator from Kentucky 
[Mb. Davis] and my colleague in favor of it. I took no part in that debate 
nor in any subsequent debate on the bill. 

The following Monday, the 28d of June, it came up as a special order, 
and was discussed very briefly by the hom^able Senator from Virginia, 
[Mb. Cablilb,] the honorable Senator from Wisconsin, [Mr. Doolittlb,] 
and the honorable Senator from Kentucky, [Mb. Davis,] in [favor of his 



Digitized by 



Google 



amendment, and by the honorable, chairman of the Committee on the Judi* 
ciary [Mb. Tbumbull,] against it. The vote was taken on that day, and 
the amendment adopted by a vote of 20 to 18. I was not present, and did 
not vote, and some other members of the Senate were also absent ; but the 
vote wanted but five votes of being a majority of the whole Senate as it then 
stood. 

Other amendments were then made, and the bill passed. There was no 
diyision on any other amendment which was adopted, and they were all 
of little moment. No other ground was taken in support of the amend- 
ment proposed by the honorable Senator from Kentucky than that it was 
repugnant to the Constitution of the United States to include Senators and 
Representatives within the terms of the law, because it altered their quali- 
fications. 

On the 25th of June the House disagreed to all the amendments of the 
Senate, and asked a committee of conference, and on the 26th of June the 
Senate insisted, and a committee of conference was appointed by the Chair, 
then filled by a President pro tempore. From inadvertence no doubt — con- 
trary to the usual course of parliamentary proceedings — a majority of the 
committee of the Senate were selected of members who were opposed to the 
sense of the body; as evidenced in the vote to which I have alluded, being also 
the only vote on which a division took place, where the amendment was 
adopted. The result was inevitable. The committee, after meeting the 
House committee, reported that the House receded from their disagreement 
to all the other amendments, and that they modified the amendment which 
had been adopted by the Senate — the only material one — ^by excepting 
solely the President of the United States. When that report came up in 
the Senate, the question was simply on the acceptance of the report of the 
committee of conference ; and on the 80th of June the report of the com- 
mittee was agreed to by the Senate. Every one knows that under those 
circumstances no decision is involved of any question connected with the 
propriety of the law or its constitutionality, but the mere question of an as- 
sent to a report of a committee of conference, which must be assented to for 
the whole, or rejected for the whole, by, I think, a very unwise parliamentary 
practice which has obtained in this body from its earliest history. The 
vote then taken cannot be considered as overruling the direct decision made 
by a majority of the Senate who voted in favor of the amendment of the 
Senator from Kentucky, that the law was unconstitutional if it included 
members of Congress. 

At the next session of the S^ate, beginning in December, 1862, the 
same Senate remaining, four Senators took their seats in this body under 
elections held subsequent to the passage of that law. They took the oath 
prescribed by the act of 1790, and no other oath ; none other was suggested, 
none other was demanded by any member of the Senate or by the body 
^tself . They held their sealk during the terms for which they were elected, 
and performed all the functions of Senators under the ordinary constitu- 
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tional oath. At the special session, the new members and those who had 
been re-eleoted, were all sworn in under the ordinary constitutional oath, 
and after that the rule now proposed by the Senator f^om Massachusetts was 
proposed. It was introduced on the 5th of March and laid over; debated 
during the 6th alone ; and during that debate, by some sort of agreement, 
the rule was withdrawn, and by voluntary action Senators took the new 
oath, without any order on the part of the Senate or any decision upon the 
constitutionality of the law, or its construction as including members of 
Congress. 

The fair inference from this statement of facts — and that is the object 
with which it is made— would seem to be that the majority who Toted on 
June 28, 1862, for the amendment excepting members of Congress, did so on 
the ground that if the act included them it would be repugnant to the Con- 
stitution, because no other ground in fayor of the amendment of the honor- 
able Senator f^om Kentucky was assigned than the constitutional objection 
to the power of Congress to add to the qualifications of a member by pre- 
scribing an oath varying in substance f^om the oath required by the Consti- 
tution. That such was the opinion of a majority of the Senate may also be 
inferred from the fact that the four Senators to whom I have referred were 
suffered to assume the fiinctions of their office under elections made subse- 
quent to the passage of the law, and to hold their seats during their terms 
without taking the oath prescribed in the act of 1862, though it was as ap- 
plicable to them, if valid and constitutional, as it is now to myself or to any 
other member of this body. The objections to the law, therefore, cannot be 
considered as trivial, but are of the gravest character, or such could not 
have been the action of the Senate since its passage. 

As by the Constitution, the Senate is the proper and only tribunal which 
can decide any question relating to the election, returns, or qualifications 
of its members, the obligatory force of the act of July, 1862, comes judici- 
ally before the body on this resolution proposing to enforce that act by a 
new rule. The first clause of the fifth section of article one of the Consti- 
tution makes each House the judge of all such questions. It gives no au- 
thority to either House to prescribe new qualifications for its members ; but 
it confers the judicial authority to determine whether the member has been 
elected and whether he is duly qualified according to the provisions of the 
Constitution — ^no more, no less. Therefore any question arising under an 
act of Congress in relation to the election, return, or qualifications of a 
member, is subject to the judicial revision of the House of which he is or 
claims to be a member, as fully as any other question relating to the consti- 
tutionality of a law and its correct construction would be so subject by the 
courts when a case presented it. Nor is the argument in favor of the obli- 
gation of the law because the Senate in its legislative capacity has sanctioned 
it, of greater weight when the question of its obligation and construction is 
brought before them judicially, than it would 1^ if the Senate were sitting 
as a court of impeachment, or, in the Supreme Court of the United States, 
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if in a case before it the constitutional obligation and correct construction 
of an act of Congress was inyolyed. In either case the action is judicial 
reyision, which is essential in eyery free goyernment. 

I proceed now, sir, to the discussion of the two questions which I haye 
previously stated are inyolyed in the decision of the resolution before the 
Senate. 

This act of July 2, 1862, is repugnant to at least three, I think four, pro- 
visions of the Federal Constitution. It is invalid because it prescribes a 
further qualification for a member of Congress before entering upon the 
performance of his duties. This was the question, and the only question, 
argued before the passage of the law, or noticed in the debate. It will 
scarcely be denied at this day that the Government of the United States, the 
Federal Government, is one of enumerated or specially delegated powers, 
and that, though paramount in its sphere, it can exercise no powers but 
those which have been delegated or such as are necessary and proper to 
carry delegated powers into execution ; that it stands in that respect con- 
tradistinguished from the State goyernments,which, though subordinate to 
the General Government, within the limita.of its delegated powers, yet 
possess those indefinite powers of sovereignty and legislation which vest in 
any government not so organized as is the Federal Government under a 
special delegation of authority. This distinction, however, between the two 
forms of goyernment is not essential to my argument on this branch of the 
case. 

The third clause of the third section of article pne of the Constitution 
prescribes the qualifications of a Senator — age, residence, and citizenship ; 
the age thirty years ; residence at the time of election, in the State which 
elects him; and citizenship for nine years preceding the election. The third 
clause of the sixth article requires that Senators and Representatives shall 
be bound by oath or affirmation to support the Constitution. Does this pro- 
vision admit any oath varying in substance from the oath so required ? It 
has been admitted, and indeed, cannot well be denied, that no oath other 
than that of which the form is prescribed in the Constitution can be im- 
posed upon the President of the United States ; and, upon the same princi- 
ple, the substance of the oath prescribed for Senators and Bepresentatiyes, 
and members of the State Legislatures, and all officers of the States as well 
as of the United States, must be adhered to, though Congress may unques- 
tionably prescribe the form in which it is to be administered. Variations 
of form are quite immaterial. The form adopted originally was prescribed 
by the first act of the first Congress of the United States, and will be found 
at page 23 of the first volume of the Statutes at Large. I refer to it both 
for its simplicity and to show the views which that body took of the au- 
thority they were exercising, that it was merely the prescription of the 
form of an oath required by the Constitution. The first section is : 

"That the oath or affirmation required by the sixth article of the Consti- 
tution of the United States shall be administered in the form following, to 
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wit: I, A. 6., do solemnly swear or affirm (as the case maj be,) that I will 
support the Constitution of the United States.'* 

The power assumed in that act was merely to prescribe the form of the 
oath required by the Constitution, by legislation, and that power is not 
questioned. I cannot doubt that as regards members of Congress, either 
House might haye prescribed the form by its own resolution; but for the sake 
of uniformity, as the oath is required by the Constitution, of course it was 
wiser that a general proyision should be made by legislation. Indeed, this 
law recognizes the fact that either House would have possessed that author- 
ity, because it provides that the oath shall be administered within three 
days to every member, and also to the members and the Speaker of the 
House of Bepresentatives, who had not taken a similar oath by virtue of a 
resolution of the House. 

But there was a question raised at that time as to whether Congress had 
the power and the duty of prescribing the form of oath for members of a 
State Legislature and officers of a State government; and it was from the 
debate on that question^hat very free extracts were made during the special 
session, which I consider irrelevant to the present discussion. No one 
doubts now, no one contends now, that Congress has not the power to pre- 
scribe the form of the oath not only for Senators and Bepresentatives, but 
for all officers of the United States, and for officers of State governments 
and members of State Legislatures. The objection to this oath is not that 
it varies the form adopted in 1790, but the objection is that it in substance 
varies from the oath required by the Constitution; and "required" means 
"authorized by the Constitution." Nor would I make captious objections 
under Any circumstances to any form of oath which Congress might see fit 
to prescribe, though I might prefer the simpler form adopted in the first in- 
stance. But, Mr. President, this law contains two oaths, distinct in their 
nature, distinct in their substance. I will read the act for the purpose of 
comment hereafter : 

"That hereafter, every person elected or appointed to any office of honor 
or profit under the Government of the United States, either in the civil, 
military, or naval departments of the public service, excepting the Presi- 
dent of the United States, shall, before entering upon the duties of such 
office, and before being entitled to any of the salary or other emoluments 
thereof, take an4 subscribe the following oath or affirmation : 

"I, A. B., do solemnly swear (or affirm) that I have never voluntarily 
borne arms against the United States since I have been a citizen thereof; 
that I have voluntarily given no aid, countenance, counsel, or encourage* 
ment to persons engaged in armed hostility thereto; that I have neither 
sought, nor accepted, nor attempted to exercise the functions of any office 
whatever, under any authority, or pretended authority, in hostility to the 
United States ; that I have not yielded a voluntary support to any pretended 
government, authority, power, or constitution within the United States, 
hostile or inimical thereto." 

Then follows the form of the oath required by the Constitution, varying 
from, though not improving, the form prescribed in the first instance: 
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"And I do farther swear (or affirm) that, to the best ef my knowledge 
and ability, I will support and defend the Constitntion of the United States 
against all enemies, foreign and domestic ; that I will bear true faith and 
allegiance to the same ; that I take this obligation freely, without any mental 
reserration or purpose of eyasion ; and that I will well and faithfully dis- 
charge the duties of the office on which I am about to enter. So help me 
God." 

To the latter oath which is contained in this law I haye no objection to 
make. I may and do consider that it is awkwardly and inartificially- drawn, 
with not a little of yerbiage and surplusage, but in substance it includes 
nothing that is not included in an oath to support the Constitution. An 
oath to support the Constitution and an oath to bear true allegiance to the 
United States and support the Constitution are substantially the same; 
because a party sworn to support the Constitution must yiolate his oath if 
he does not bear true allegiance to his country. So, too, an oath to perform 
his duties with fidelity and support the Constitntion is equally but a yaria- 
tion in form. It is in substance an oath to support the Constitution, be- 
-cause, when the party accepts the office and swears to support the Constitu- 
tion, the obligation imposed upon him, both by the office and the oath, is 
that he will perform his duties with fidelity. So, too, the insertion of the 
^words that he shall support it <* against foreign and domestic enemies" is 
hut a yariation of form. If he supports the Constitution of his country it 
must be agpiinst any enemies, be they foreign or domestic. It is also but a 
Tariation of form to require that the member shall swear that he takes the 
oath '^without mental reseryation or eyasion." According to any code of 
morals with which I am conyersant, no honest man could make a mental 
reseryation in taking an oath; and, beyond all question, a court of law 
would treat such a defense on an indictment for perjury as merely friy- 
olous. 

In all these respects I hold the second oath — ^for it is a second oath pre- 
scribed in this law — as simply a yariation in form from that prescribed in 
the act of 1790; and though I prefer the simpler form originally prescirbed, 
I should neyer haye objected to any form of the constitutional oath which 
Congress saw fit to prescribe. The oath required by the Constitution is a 
promissory oath, which but adds the sanction of religion to the obligation 
of duty imposed by the acceptance of the office or trust; and such an oath, 
I may add, is both proper and requisite in all Goyernments. 

But the oath prescribed in the first clause of the act of 1862 yaries in sub- 
stance from that required by the Constitution. It is no longer a question of 
form; it is not a promissory oath relating to the present and the future; but 
it is an expurgatory test-oath, retrospectiye in its character, and coyering 
the eyents of the affiant's past life. The Constitution authorizes an oath 
i^pealing to the conscience alone for the future performance of duty. The 
oath embodied in the first portion of this act of 1862 is retrospectiye as to 
his acts, and makes it a necessary qualification that he shall purge himself 
as to his past conduct under a penalty. 
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Surely, Mr. President, if a variation in the form of the oath prescribed 
for the President of the United States cannot be made, the same principle 
must equally, by necessary implication, exclude any change in the substance 
of the oath prescribed for members of Congress or of State Legislatures, 
unless, indeed, you consider that the shadow has more reality than the body 
of which it is but the reflection. The evil here lies in the precedent which 
will be made by sanctioning this law as constitutional. If the power 
exists in Congress to pass a law of this nature, to require an oath of this 
character, an expurgatory test-oath relating to the offence of treason, then 
the power is without limits as to any crime or offence whatever, and Con- 
gress may require every member elected to purge himself by oath not only 
from some other particular offence but from all offences of any kind against 
the laws of the United States. Indeed, the power is without limit, except 
the very slender one that a religious test cannot be required. An existing 
majority would have the authority, if this power be vested in Congress, to 
exclude by the oath which they "prescribed, every one who differed from 
them in opinion as to any particular subject, or any particular act of legis- 
lation, or even as to any particular proclamation of the existing Executive. 
They might make the oath promissory alone by requiring the party to swear 
that he would support the particular law though he believed it unconstitu- 
tional and void; or to swear that he would support the particular procla- 
mation of the President, though he believed it an excess of executive power; 
and thus a mere majority of the Legislature might exclude all who differed 
in opinion from them in reference to any subject whatever. Or they might 
go further, on the principle of this law, if it be sound, and require that the 
member elected should swear not only as to the future, but as to the past, 
that he had always supported either a particular act of Congress from the 
time of its passage, or a particular proclamation of the Executive from the 
time of its promulgation. 

Such a power existing in the legislature of a representative republic 
would gradually, but certainly, by one precedent following another — ^for 
bad precedents are always followed— end in the subversion of the form of 
government^ 

Sir, let me suggest one oath which might be required or prescribed by 
Congress if this precedent be now sanctioned. No one doubts that intem- 
perance is a great evil, wide-spread and destructive to the community at 
large. Very many honest and conscientious men have entertained the 
opinion that the only mode in which it can be restrained and diminished is 
by penal legislation operating both upon the sale and the consumption of 
intoxicating liquors. The system of penal legislation in reference to this 
vice has obtained in some of the States of the Union, and has been the sub- 
ject of political controversy in several others. Let me suppose it should so 
happen (and it is certainly not beyond the bounds of probability) that a 
majority of total abstinence men should become members of the two Houses 
of Congress, what may be the result if you sanction by this precedent the 
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authority of Congress to prescribe an oath of this kind? It is true that it 
is not probable they would attempt to pass a law requiring an expurgatory 
oath from members afterward elected, that they had never in the past tasted 
either wines or other intoxicating drinks, because the prescription of such 
an oath would prevent the organization of any subsequent House of Repre- 
sentatives ai^d dissolve the Senate within four years. But it might be urged 
with great force, if this power exists, that a very effectual restraint would 
be imposed upon the vice of intemperance if an oath were prescribed 
pledging each member of Congress, under the penalty of perjury, that he 
would not taste intoxicating liquor during the term of his trust, or at any 
time subsequently. It might well be considered by men of extreme opin- 
ions, who look only to the character of the evil to be remedied, and disre- 
gard the mode in which the remedy is to be attained, that such legislation 
would be advisable and beneficial. Nor is it improbable that such legislation 
might result, because, beyond all question, if the power exists to prescribe 
the oath against which I am now contending, then the power would exist if 
Congress saw fit to exercise it, to require every member before entering 
upon his duties to take an oath that he will not hereafter during the term 
for which he is chosen, or during the residue of his life, use any intoxica- 
ting liquor except in the case of sickness and on the prescription of a 
physician. 

It might be urged in support of such legislation that intemperate habits 
impair in all cases, and in some destroy, the capacity of the representative 
for the performance of his duties, and that, therefore, such a mode of re- 
straint would be not only effective but peculiarly appropriate. The mistake 
lies in this, that^in the desire to effect^ an object that may be good in itself, 
men lose sight of the illegitimacy of the means by which they seek to effect 
it. The objection to this law is not the object that it professes to seek, but 
the excess of power involved in its passage, and the only safe maxim in all 
oases of usurpation of power or attempted usurpation is obeta prindpm. 
One precedent is followed by another, and it is by these successive inroads 
on the organic law that ultimately a free government degenerates into mere 
despotism. 

This question which I have been discussing is one of principle, and there 
are but few authorities which bear upon it. In the Commentaries of Judge 
Stoby, in commenting upon a suggestion of Mr. Jeffebson that the State gov- 
^fnments had power to alter the qualifications of their members of Congress, 
he sustains the position I have contended for, that the qi^ialifications pre- 
scribed in the Constitution cannot be varied or added to by congressional 
and State legislation. He controverts, and I think conclusively answers the 
suggestion of Mr. Jefferson, that a State, under its reserved rights, has the 
power by legislation to impose additional qualifications upon its own mem- 
bers. No commentator or jurist has hitherto ever pretended that Congress 
could alter or vary the qualifications prescribed in the Constitution. In 
answer to the suggestion as to the authority of a State Legislature, Judge 
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Story says — ^I read from section six handred and twenty-four of his Com- 
mentaries : 

"It would seem but fair reasoning" — 

This is in answ^ to the suggestion of Mr. Jbfiibsov; bat the principle 
is equally applicable here — 

**It would seem but fair reasoning upon the plainest principles of inter- 
pretation, that when the Constitution established certain qualifications as 
necessary for office it meant to exclude all others as prerequisites. From 
the very nature of such a provision, the affirmation of these qualifications 
would seem to imply a negative of all others." * * * * «'A power to 
add new qualifications is certainly equivalent to a power to vary them. It 
adds to the aggregate what changes the nature of the former requisites." 

Again, in section six hundred and twenty-seven, pursuing the same ar- 
gument in reply to Mr. Jefferson's idea that authority was vested in the 
State Legislatures to add additional qualifications for the members from 
their own States, he says ; — 

<<The people of the State, by adopting the Constitution, have declared 
what their will is as to the qualifications for office. And here the maxim, 
if ever, must apply, Expreasio umus est exclusio alteritis.^* 

It cannot be said that this oath is not a qualification for office, because the 
very terms of the law make it so ; it is so imposed, and the ^arty cannot 
enter upon the duties of the office before the oath is taken if the law be 
valid. 

I proceed now, sir, to notice the arguments as I gather them of the hon- 
orable Senator from Illinois, [Mr. Trumbull,] who was the sole sustainer 
of this law in the debate that occurred before its passage. I understood his 
arguments to resolve themselves into two positions: one was that the oath 
to support it is required by the Constitution to be administered both to mem- 
bers of State Legislatures and officers of State governments as well as to 
members of Congress ; and as in every State of the Union, from the founda- 
tion of the Government, in addition to that oath there has been administered 
a totally distinct oath to State officers and members of the State Legisla- 
tures to support the Constitution of their own States and perform the duties 
of their offices with fidelity, therefore the inference must be drawn that Con- 
gress would have the power also to require an oath different in substance, 
in character, and in nature f^om that which the Constitution required. Tie 
answer to this position seems to me very plain. The oath taken by the 
member of a State Legislature to support his own State C(Histituiion is un- 
der a distinct authority and required by a distinct and separate govern- 
ment. It has no relation whatever to his obligation to take this oath under 
the Ccmstitution of the United States. The Constitution of the United States 
does not profess to prescribe the qualifications of members of State Legis- 
latures or officers of State governments ; but it does profess to prescribe th« 
qualifications of Senators and Representatives in Congress. The distinoo 
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tion seems to me so elear, my only surprise is that so acute an intellect as 
that of the honorable Senator from Illinois should present such an argu^ 
ment in favor of the constitutionality of this law. As the Federal Govern- 
ment within its delegated powers, is paramount to the State governments, 
an oath to support the Constitution of the United States was both proper 
and requisite. 

The honorable Senator also relied upon, and quoted at length, the oath 
administered to the judges of the United States courts on being sworn into 
office, as an evidence that Congress might alter the substance of the oath 
which was required by the Constitution. I have endeavored already to an- 
ticipate that objection. The oath administered to the Chief Justice and 
other judges, which requires that, in addition to supporting the ^Constitu^ 
tion, they shall administer justice equally between man and man without 
regard to the poverty or riches of the suitors, is surely nothing more in sub- 
stance than an oath to support the Constitution. The same duty devolves 
upon them, under an oath to support the Constitution, the moment they ac- 
cept office and are sworn in. They would not support the Constitution if 
they perverted the ^ds of justice, and maladministered the law between 
individuals founded on inequalities of wealth and position. 

The honorable Senator also cited a case from 20 Johnson's Reports, the 
case of Barker vs. The People, in error, which he supposed strengthened his 
position in favor of the constitutionality of this act. In truth, so far as the 
decision in the Supreme Court of New York went, it has no relation to the 
principle involved here. The case was this: Barker was indicted under a 
law of New York, which, in one of its sections, provided that where a per- 
son sent a challenge or fought a duel he should be liable, on conviction, in 
addition to other punishments, to be punished by disqualification for office. 
Barker was so indicted and convicted, and was sentenced by the court. A 
part of its judgment was that he should be disqualified thereafter to hold 
any office or trust under the State of New York. He took a writ of error on 
that judgment. Being an entirety, it must have been reversed if it was 
wrong in any of its parts. The question was presented to the court over 
which Chief Justice Spenobr then presided, and it was decided that as the 
Constitution of New York gave full power to its Legislature to prescribe the 
punishment for any offence against its laws', and as disqualification for office 
operated upon the individual from his own default, and was not a cruel or 
unusual punishment, and therefore not restrained by the Constitution of the 
United States, it was perfectly competent for the Legislature to prescribe it 
in addition to any other punishment for the offence of duelling. 

I do not doubt the correctness of that decision ; but is not the distinction 
manifest? Qualification operates upon society at large; disqualification on 
the individual alone, ^is law alters and adds to the qualifications pre- 
scribed by the Constitution for all members elected. A law which merely 
disqualifies the individual as the result of his own crime, upon conviction, 
by way of puniahment, does not affect in any mode the qualification for the 
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of&ce prescribed by the Conetitution for society at large. I hold, therefore, 
that the authority has not the slightest bearing upon the question of the 
validity of this law under the Federal Constitution. 

But, sir, this case went before the Court of Appeals in New York, and in 
that aourt the judgment was in fayor of affirming Judge Spenceb's decision, 
with one dissentient voice. The only opinion delivered was by the Chan- 
cellor of the State, Sandford, a very able lawyer and profound jurist. I 
propose to read an extract from his opinion in that case in order to show 
that the distinction I have stated is correct, and also that it is a decided 
authority against the validity of this act of July, 1862 ; not a direct decis- 
ion, but a dictum of great weight. In delivering the opinion of affirmance, 
on page 707 of 8 Cowen's Reports, the Allowing is the language of the 
Chancellor: — 

"Whether the Legislature can exclude from public trusts any person not 
excluded by the express rules of the Constitution is the question which I 
have already examined, and, according to my views of that question, there 
may be an exclusion by law in punishment for crimes ; but in no other man- 
ner and for jio other caiite" 

So far, therefore, as the judicial opinion in that case is relevant, it is di- 
rectly against the validity of this law. It recognizes the authority — and no 
one doubts it — of either a State Legislature or Congress, where they have 
jurisdiction of the offence, to prescribe as part of the punishment for that 
offence disqualification for office on the part of the individual who has been 
convicted ; but that does not vary the qualifications of the office as regards 
society at large. 

There is a paucity of judicial decisions on this subject from the fact that, 
with the exception of the duelling laws passed in a few of the States, there 
is no parallel legislation to this to be found eithier in this country or in Eng- 
land. No such principle of legislative action has been sanctioned except in 
those laws, and I can find but two cases in which the validity of such legis- 
lation came before a court. The decision of the court in one case, which 
which related to an attorney, was that he was not an officer within the 
meaning of the statute, and therefore they waived any decision on the don-' 
stitutional question ; and in the other they decided that he was not an offi- 
cer, and held also that if he wa* so considered, the law would be unconsti- 
tutional and void. One is a case in Mumford's Reports — ^Watkin Leigh's 
case. Mr. Leiqh was admitted to be sworn in without taking the anti-duel- 
ling oath, by the ju^dgment of the court, on the ground that an attorney was 
not an officer, and therefore the law did not apply. In the case of Dorsey, 
reported in 7 Porter's Alabama Reports, the court decided by a majority not 
only that he was not an officer, but that if he were an officer, the law was 
unconstitutional and^void ; and he was admitted without taking the oath 
prescribed by the Legislature of Alabama. 

In the Legislatures probably of some few of the States, similar questions 
have more frequently been decided. The honorable Senator ftrom Kentucky 
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[Mb. Dayib] has told you thai in the State of Kentucky the Legislature has 
repeatedly decided — and the action there, though not by a court, is still 
judicial action — ^that an act on their statute-book inYolying the same princi- 
ple was unconstitutional and void, and each House has admitted members 
where the objection has been made without taking the oath prescribed by 
the statute. In the State of New York, one section, of the law under which 
Barker was indicted, also had a similar provision in reference to oaths, but 
no question arose under it in his case. It was in reference to that section 
that Chief Justice Spbnobb, in his opinion in Barker's case, said, that as 
one of the reyisors of the law he was opposed to it as unconstitutional, but 
they oYcrruled him. Under the law in one case the Legislature rejected a 
member who refused to take the oath, and the consequence was that on the 
adoption of the new constitution, in 1821, the people of New York e£fectually 
provided by express provision against the possibility of similar tyranny on 
the part of any subsequent Legislature. The better opinion of the legal 
profession of that State always was that the law was unconstitutional and 
void ; but no judicial decision was ever iimde on the question. I submit 
that, both on principle and authority, the nrst oath prescribed in the act of 
July, 1862, being retrospective and expurgatory, varies in substance from 
the oath required and authorized by the Constitution, and imposes a further 
qualification on the trust and station of a Senator, and is, therefore, repug- 
nant to the Constitution and invalid. 

The second objection to the conltitutionality of this act is that it is in 
conflict with the fifth article of the amendments to the Constitution of the 
United States. The fifth article of the amendments to the Constitution pro- 
vides that: 

"No person shall be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand jury, except in 
oases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb; nor shall he be 
compelled in any criminal case to be a witness against himself, nor be de- 
prived of life, liberty, or property without due process of law." 

Mr. President, this article is a restriction upon power, intended to se- 
cure individual rights against the aggressions of Government, as, indeed, 
are all the first ten amendments, adopted immediately after the formation of 
the Constitution. In one form or another, similar limitations of power have 
been incorporated into the constitution of every State ii) this Union. The 
principle comes to us from Magna Charta, though in England it is but a re- 
straint on the Crown, Parliament, in their theory of government, being the 
ultimate power and. omnipotent; but in this country we hold that the sover- 
eignty is in the people, and both in the General and State governments, 
limitations upon power apply to all branches of government. The limita- 
tion in this article is one of the great guarantees of civil liberty in free gov- 
ernments, and should be liberally expounded. If those guarantees are to 
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is the substance of this oath. It cannot be doubted, though the act does 
not pursue the language of the Constitution in its definition of treason, that 
under an indictmept for leyying war against the United States, if the acts 
were proyed which the member is obliged here to negatiye by his oath, that 
is, that he has yoluntarily giyen no aid, counsel, or encouragement to per- 
sons engaged in armed hostility to the United States; that he has not yol- 
untarily borne arms against the United States, he certainly would be con- 
yicted of treason. Each member, by this act, is <<held to answer" for a cap- 
ital crime, and is required to deny under oath the commission of treason, 
and is punished, if he does not answer, by disqualification for office. The 
principle in each case is precisely the same. 

But, Sir, there is still a third objection to this act. The act is repugnant 
to the second section of the second article of the Constitution. By the 
second section of the second article of the Constitution, the pardoning power 
is yested exclusiyely in the President of the United States. 

«He shall haye power to grant reprieyes and pardons for offences against 
the United States, except in cases of impeachment." 

It is an executiye authority, exclusiyely in the President, and the effect 
of the pardon is that it absolyes the party from all the consequences of his 
crime, and when pardoned, he stands with the same rights as if the crime 
had neyer been committed. I am supposing a case where a party has really 
been guilty of these offences, and of course could not take this oath, and 
yet has been pardoned by the President. While I would oppose the Execu- 
tiye in any encroachments upon the power of the Legislature or the assump- 
tion of any powers not granted to him, I would equally sustain him in the 
exercise of all the authority which has been delegated to him by the Consti- 
tution. Suppose a Southern citizen, who has yoluntarily borne arms against 
the United States during this reyolt, becoming conyinced of his error while 
the war continues, should return to his allegiance, and be pardoned by the 
President, and be elected to the Senate by a Legislature whose authority to 
elect you recognized. He certainly could not take this oath without being 
guilty of perjury, and, therefore, in effect, this law impairs and abrogates 
the pardoning power of the President to that extent. Is that constitutional? 
Can you obstruct by legislation of this kind, direct or indirect, the legal ef- 
fect of a power which is yested in the executiye branch and not in the legis- 
latiye branch of the Goyernment? This law punishes the member-elect, in 
defiance of the executiye pardon, by disqualification for the office or trust to 
which he Has been legally and constitutionally elected. 

If Congress can attach disqualification for office as part of the punish- 
ment of crime, as they undoubtedly can, as they haye done in the case of 
an attempt to bribe, or the actual bribery of a judge, and in reference to 
other offences, and the person charged, whether with or without conyiction, 
being pardoned by the President, would be restored to his rights, and the 
punishment of disqualification cease and be inoperatiye, on what principle 
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is it that you can assume a power here whioh you could not exercise in the 
case of an undoubted authority on your part to prescribe disqualification as 
a consequence of crime? Disqualification prescribed by law as the punish- 
ment of crime can be removed by an executive pardon ; but by this law the 
effect of a pardon is abrogated as to the crime of treason, which, though a 
high crime, is still a political crime, and does not necessarily involve moral 
delinquency on the part of the individual. Suppose, under a law imposing 
disqualification for office as part of the punishment, a party convicted under 
it and pardoned, you could not refuse him his seat because of the commis- 
sion of a crime from the consequences of which he had been absolved by 
the pardon of the President; yet indirectly, by this mode of legislation, you 
deprive him of his rights, though he may have repented of his error, and 
you disregard the legitimate action of the Executive, in direct defiance of 
the Constitution. 

But, sir, a case has in fact occurred, if I am not misinformed. A Mr. 
Gantt, who was a brigadier-general in the service of the Confederates, has 
become convinced of his error, has returned to his allegiance, and has been 
pardoned by the President. He certainly must have voluntarily borne arms 
against the United States; because, though conscription has been rife 
through the South, I believe it would not be necessary there or here to ex- 
ercise the power of conscription in order to obtain the services of a briga- 
dier-general. The act must have been voluntary. He must have borne 
arms voluntarily. I will suppose that he either goes into a State which has 
not revolted, or that a State which has revolted is restored to the Union, and 
he is elected by the members of the Legislature, with whom the choice exists, 
a Legislature which you recognize, as a Senator of the United States. He 
could not take this oath without perjury, and, therefore, as you can make 
no exceptions if the law is valid, the result is, if the case arises, you, in 
fact, will have abrogated by your law the effect of the executive pardon. 

But, sir, this law also rejects the legitimate effect of the pardon in case of 
the suppression of the revolt, and an amnesty by the Executive. In such 
an event it ostracizes a whole people, and punishes them by the deprivation 
of their dearest rights. Submission is required to the laws, and yet by a 
law like this you deprive the masses of the people, because they are all en- 
gaged in this revolution, of their rights under the Constitution, in the se- 
lection of their own agents, if duly qualified under its provisions. Can a 
law of this kind have any tendency to terminate this disastrous civil war, 
or to restore this Union in its former integrity ? 

There is a still further and fourth objection to the validity of this law. 
By the Constitution of the United States no ex post facto law can be passed; 
and yet by the imposition of this oath you prescribe the penalty of disqual- 
ification for office as the punishment for a crime committed before the pas- 
sage of the law, though it was subject to no such punishment at the time of 
its commission. 

I forbear to dwell upon this objection from want of time and exhaustion, 
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but it seems impossible to controvert the position, that where by law a pun- 
ishment is attached to a past offence which the law did not prescribe as part 
of the punishment for that offence, at the time of its commission, it is strictly 
and undeniably ez post facto legislation. 

Before proceeding to the construction of this act, as including members of 
Congress, I must controTert briefly a doctrine which I have frequently heard 
asserted in this body, that a majority of the body have authority to exclude 
from a seat a person legally elected, for any cause other than want of qual- 
ification under the provisions of the Constitution. It has been asked, 
<< Would you admit a disloyal person, a traitor, into the Senate?'* The an- 
swer is, there is no authority in a majority to refuse admission to his seat, 
if the person duly chosen is qualified. The Senate may judge and decide 
whether the election is by competent authority, whether the credentials are 
sufficient, and whether the party is possessed of the requisite qualifications. 
When it assumes by a majority the right to refuse a seat on other grounds, 
it violates a fundamental principle of the Constitution and of representative 
government. The sovereignty is in the people, and the right of choice is 
with them. Whether they act dii^ectly, as in the election of Representatives, 
or mediately through the State Legislature, as in the choice of a Senator, it 
is for them to decide on the past life, the mental capacity, and the moral 
character of the person chosen. If the Senate assumes this power it vio- 
lates a fundamental principle of representative government. If a mere 
majority can exclude a person elected to either House, then a political party 
may continue in power until resistance and anarchy is the probable result. 

But it is said that the body must have power to protect itself against 
traitors or infamous persons. The answer is, the power of expulsion gives 
ftiU protection, and that power is vested in the Senate in absolute discretion, 
with no other limit than that it requires two-thirds of the body to exercise 
it — a limitation of numbers. Natural justice, the sense of right, and the 
sufficiency of the facts presented to authorize the action — all these things, 
of course, would address themselves to the discretion of two-thirds of the 
body. Two-thirds of the body may, if they see fit, expel without cause, and 
the expulsion would' be legally valid. No doubt such an act would recoil on 
the actors. No doubt the frequent recurrence of such acts would entirely 
destroy the confidence of the people in the body, and ultimately end in the 
subversion of the Government; but it is not a rational presumption that 
such a course would ever be adopted by two-thirds of the Senate of the 
United States. The limitation which is imposed, in requiring two-thirds to 
exercise the absolute discretion in reference to expulsion, is a quite suffi- 
cient irestriction, because it is a rational presumption that two-thirds would 
seldom, if ever, agree to expel a member without sufficient cause and on suf- 
ficient proof. 

Such a power vested in the majority would, on the contrary, in political 
conflicts be subject to the grossest abuses. A majority of two-thirds would 
not be tempted to abuse, because common reflection would convince them 
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that to crush out all opposition in a representatlYe assembly neoessaiily 
leads to personal dissensions and ^personal factions, and thus their own 
party would perish. If you desire an illustration, look back to our own 
past history when, during the second term of Mr. Monbob, all organized op- 
position to the Democratic party hating ceased, it fell at once into personal 
factions, and broke up in the election of 1B24 with mere personal candi- 
dates. The whole danger in representatiye Governments arises from con- 
flicts of power between political parties. If a mere majority could exercise 
such a power of exclusion, independent of the qualifications prescribed in 
the Constitution, at their own will and discretion, they would inevitably'be 
tempted to sustain themselyes in power by unjust exclusions, and the ulti- 
mate result would be resistance and yiolence. 

The assumption, also, of the power to exclude a person otherwise quali- 
fied, by the vote of a majority, is a palpable usurpation under the language 
of the Constitution, because the power of expulsion is vested in two-thirds 
of the body ; but a refusal to allow a man to take his seat is equivalent to 
an expulsion, except when you decide that he is not qualified. If, because 
you view him as an immoral man ; if, because he has committed a crime, be 
it treason or any other offence, you think him unworthy of being a member 
of the Senate, and can by the vote of a majority exclude him, then you can 
exclude him by a majority on any other ground whatever, and you are as- 
suming the power virtually of expulsion which the Constitution expressly 
vests in two-thirds of each House. Sir, a free constitution cannot co-exist, 
with this dangerous and parricidal power in the hands of a majority of the 
ordinary legislature. 

I proceed to read an extract from a report made in the Senate of the 
United States in the case of John Smith by John Quinot Adams, which cor- 
roborates these views. Mr. Adams contended — and so far I agree fully 
with his doctrine — that the right of expulsion was unfettered by any other 
limitation than the discretion of two-thirds of the body. The report itself, 
like all papers which emanated from that distinguished statesman, is ex- 
ceedingly able and eloquent: 

"The provision in our Constitution which forbids the expulsion of a 
member by an ordinary majority, and requires for this act of vigorous and 
painful duty the assent of two-thirds, your committee consider as a wise and 
sufficient guard against the possible abuse of this legislative discretion. In 
times of hot and violent party spirit, the rights of the minority might not 
always be duly respected if the majority could expel members under no 
other control than that of their own discretion.'* 

Where is the difference, Mr. President, between an expulsion by a ma- 
jority, of a member after he has been sworn in and taken his seat, and the 
right claimed by a majority to exclude a member before he is sworn in, 
founded on their own absolute discretion? If the power does not exist in 
the one case it cannot in the other; and it will inevitably lead, if sanctioned 
by the Senate, in the violence of party contests, to abuses so frequent and 
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gross, that representation of the people will exist only in name, but not in 
fact, and then follows despotism or anarchy. 

I have closed with the objections I have to make to the constitutionality of 
the act of 1862, and proceed now to the discussion of the second question 
which I stated. The answer to that question depends upon another, whether 
a Senator or Representative is a civil officer or holds a civil office within the 
meaning of the Federal Constitution. This question became a subject of 
inquiry early in the history of the country, on the impeachment of William 
Blount by the House of Representatives in the year 1798 ; and it was decided 
then by the Senate on a plea to the jurisdiction, on the 11th of January, 1799. 
Blount was expelled from his seat in the Senate on July 8, 1797, for a high 
misdemeanor, and so clear was the proof of his guilt that there was but one 
negative vote against expulsion to twenty-five in the affirmative. 

The resolution is in the following words. 

"William Blount, Esq., one of the Senators of the United States, having 
been guilty of a high misdemeanor entirely inconsistent with his public 
trust and duty as a Senator, is hereby expelled from the Senate of the 
United States." 

In 1798 he was impeached by the House of Representatives for high crimes 
and misdemeanors, and articles of impeachment being preferred, the Senate 
was organized as a court of impeachment on the 17th of December, 1798. 
Blount pleaded to the jurisdiction, that he is not and was not at the periods 
mentioned a civil officer of the United States. The plea was argued by the 
ablest jurists of the country, both on behalf of the House of Representa- 
tives and on behalf of Blount, and two resolutions were proposed on the 
7th of January, 1799. You will find them in the Annals of Congress : 

"On motion to agree to the following resolutions: 

"That William Blount was a civil officer of the United States, within the 
meaning of the Constitution of the United States, and therefore liable to be 
impeached by the House of Representatives. 

"That, as the articles of impeachment charge him with high crimes and 
misdemeanors, supposed to have been committed while he was a Senator of 
the United States, his plea ought to be overruled. 

"After debate, on motion, the court adjourned till twelve o'clock to-mor- 
row."— ^nnaZ« of Congre98, Fifth CongresSy 177J-1779, vol. 2. p. 2818. 

These resolutions were held under discussion for four days, and on Jan- 
uary 10th they were decided in the negative. The express decision, there- 
forQ, is that Mr. Blount was not a civil officer of the United States, and, there- 
fore not liable to impeachment. The plea was sustained on a subsequent 
day, and the articles of impeachment were dismissed. 

This decision I cite as an authority of the highest grade for the purpose 
of determining the question whether a Senator is a civil officer of the United 
States, or holds an office under the United States, within the meaning of the 
Constitution. That is the question. 

The honorable Senator from Massachusetts calls this a little precedent; 
he speaks of it as being unworthy of any weight or influence in the Senate 
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now, because it was made in secret session ; and he read an extract from 
Judge Stoby's Commentaries in order to show that it has been impugned by 
the authority of some learned commentators. Mr. President, this decision 
was made when the body was not so numerous as it now is, but that does 
not detract from its weight. I admit it was a subject of contrariariety of 
opinion; but is it any objection to the decision of a court of justice that 
the deliberations of its judges are priyate? The Senate sat under oath as 
a court when they made this decision. There was no party bias; there was 
no personal feeling in favor of the man, because ten of the very Senators 
who voted to sustain his plea had voted for his expulsion one year before, 
and only six of those who voted against the^lea had voted for the expul- 
sion. The other nine were either new membters or members who were not 
in their places when the vote on expulsion was taken. The decision there- 
fore comes to us from the Senate organized as a court, sitting under oath, 
after a public argument and hearing by the ablest counsel in the country on 
both sides. The argument is all reported in your annals. But because the 
deliberation of the Court subsequently were private, we are told it is but a 
little precedent and entitled to no weight. Sir, you may in that way over- 
turn any judicial decision. If ever a decision was made that fairly entitled 
it to be considered of weight in the construction of the Constitution, it was 
this decision, made under these circumstances, in which no party feeling 
whatever was evinced, and in which no personal bias influenced a single 
Senator. 

The decision also on the first resolution is ah express adjudication that a 
Senator is not a civil of&cer of the United States within the meaning of the 
Constitution, and if not a civil of&cer of course he does not hold an office of 
honor or profit under the Government, within the meaning of the Federal 
Constitution. The quotation is correctly made from Judge Stoet's Com- 
mentaries. In section 791, after stating the decision,' he writes as follows : 
"This decision, upon which the Senate itself was greatly divided, seems not 
to have been quite satisfactory (as it may be gathered) to the minds of some 
learned commentators;'* and to sustain this remark he cites 4th Tucker's 
Blackstone, Appendix, pages 67 and 58, and Rawle on the Constituiion, 
chapter 22, pages 213, 214, 218, and 219. It so happens that the authori- 
ties relied upon by Judge Stoby do not support his remarks, and there is in 
fact no learned commentator who has doubted the correctness of the decis- 
ion. Look at Mr. Rawle's commentaries and you will find that he does not 
question the propriety of the decision made by the Senate under the Consti- 
tution, but expresses regret that the Senators and Representatives were not 
impeachable, and suggests an amendment to the Constitution for that pur- 
pose. There is not a word in his treatise which implies that he thought the 
decision incorrect as to the construction of the Constitution. In the ap- 
pendix to Tucker's Blackstone, Judge Tucker expresses no opinion what- 
ever upon the subject. All that he says is that all the grounds on which 
the plea was dismissed do not appear, as the debate was in secret session ; 
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but that two grounds do appear in the resolutions which were negatived hy 
the Senate, and especially the one which I have stated as the most material; 
that a Senator is not a civil officer under the United States, and therefore 
cannot be impeached, and he neither expresses nor intimates any opinion for 
or against the correctness of the decision on this question. 

The error of Judge Stobt is one not uncommon with the compilers of legal 
treatises. Judge Stoby himself expresses no dissent from the opinion ; he 
states the facts as he supposed them to exist, but must have examined 
the authorities he cited with less than his usual care. There Is no doubt 
the Senate was divided; there is no doubt that it was a subject on which 
different conclusions might be arrived at ; but if there ever was a case to 
which the maxim stare decisi^iB applicable, it is precisely this decision. 
That decision involves the very question that a Senator is not a civil officer 
under the United States ; and of course if not a civil officer he cannot hold 
a civil office under the United States. K such a precedent as that is not to 
control, acquiesced in as it has been for more than half a century without 
question, then no precedent can have weight in this body. 

Let Senators reflect for a moment on the diflFerence of importance in the 
the two cases. In the case in which the Senate decided on an impeachment 
they gave a construction to an article on the Constitution which prevented 
the future impeachment of any member of Congress, either of the House of 
Bepresentatives or of the Senate. What I contend for now as the necessary 
result of the principle decided by the Senate in that case, is merely that 
where Congress meant to include the members of either body within any 
law, be it penal or otherwise, they must name them as members of Congress 
or as Senators and Representatives. All that is asked is that in the con- 
struction of any act of Congress the words "office" or "officer" shall be 
held to mean an office or officer within the language and meaning of the 
Constitution. This rule of construction has been adhered to in past legis- 
lation ; and even at the same session in which the act under discussion was 
passed, in an act prescribing penalties in relation to obtaining contracts, 
the words "members of Congress" and "all officers of the Government" 
are used in contradistinction. 

It will be recollected that at the time of the decision the Senate had among 
its members some of the ablest jurists of the country ; and unless you en- 
tirely disregard judicial decisions it stands as the judgment of the court of 
the highest jurisdiction known to our laws. The question how great the 
majority is in a court, certainly cannot destroy the eflFect of its decisions. 
You would hold the Senate bound by it beyond all question if articles of im- 
peachment were now preferred against any member of Congress ; you would 
hold the Senate bound to dismiss the impeachment founded on the prece- 
dent established at that time and adhered to ever since, and as to which I 
hazard nothing in the assertion that no commentator on the Constitution 
has expressed his dissent from the propriety of the decision, though I freely 
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adsait that minds differently construoted might haTe arriTed, on a coniro- 
Terted question, at different conclusions. 

I propose now to sustain by reference to the Constitution itself the deter- 
mination made by the Senate in Blount's case as applicable to the present. 
The decision in Blount's case, it is said, was merely that a Senator was not 
impeachable. Not so, sir. The resolution adopted was that a Senator is 
not a ciyil officer, and therefore not impeachable. No other reason can be 
assigned for his not being impeachable. If he was a ciyil officer he must 
haye been impeachable, because you find that in the clause of the Constitu- 
tion which authorizes impeachment, section four of article two, it is provi- 
ded that "the President, Vice President, and all civil officers, shall be re- 
moved from office on impeachment for and conviction of treason, bribery, 
or other high crimes and misdemeanors." Therefore the very question was 
in issue. There could be no doubt that if a Senator was a civil officer, hold- 
ing a civil office under the United States, he might be impeached, and might 
be removed from office. The whole struggle throughout the argument on 
both sides was to show whether he was or was not a civil officer within the 
meaning of the Constitution. 

Every one knows that the word "office" may be applied to a trustee, to 
an executor, even to the relation of a friend. The question to be determined 
in this case is whether the position, trust, and station of a Senator is a civil 
office, or an office within the meaning of the Federal Constitution. If the 
Federal Constitution does not characterize it as an office, and has excluded 
that term from its provisions in relation to members of Congress, then of 
course a law passed in pursuance of that Constitution, which does not name 
Senators and Representatives as included within it, mdst by necessary in- 
ference be held to exclude them. 

Let us look at the different provisions of the Constitution to show that it 
is incompatible with the language used, to suppose that its framers intended 
to treat the station of a Senator as an office or as coming within the word 
"office." Take first the clause as to the executive powers vested in the 
President; the first section of article two: 

"He shall hold his office during the term of four years, and, together with 
the Vice-President, chosen for the same term, be elected as follows: 

"He shall hold his office" — ^the language is plain and explicit — "during 
the term of four years." Turn to the second section, first article, of the 
Constitution, and you find : 

"The House of Representatives shall be composed of members chosen 
every second year by the people of the several States, and the electors in 
each State shall have the qualifications requisite for electors of the most 
numerous branch of the State Legislature." 

So for the Senate: 

"The Senate of the United States shall be composed of two Senators from 
each State, chosen by the Legislature thereof, for six years." 
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saoh as derived their appointment firom and under the national 6oT«rnment, 
and not those persons who, though members of the Goyemment, derived yj/^W", 
their appointment firom the HMiMCs-^or the people of the States. In this y4Mlf 
view the enumeration of the P^ident and Vice-President as impeachable 
officers was indispensable ; for they derive, or may derive, their office from 
a source paramount to the national Government. And the clause of the 
Constitution now under consideration does not even affect to consider them 
officers of the United States. It says Hhe President, Vice-President, and 
aU dvU officers (not all other civil officers) shall be removed,' Ac. The lan- 
guage of the clause, therefore, would rather lead to the conclusion that they 
were enumerated as contradistinguished from, rather than as included in the 
description of, civil officers of the United States. Other clauses of the Con- 
stitution would seem to favor the same result ; particularly the clause re- 
specting the appointment of officers of the United States by the Executive, 
who is to 'commission all the officers of the United States;" and the sixth 
section of the first article, which declares that ' no person holding any office 
wufer the United States, shall be a member of either House during his contin- 
uance m office',^ and the first section of the second article, which declares 
that 'no Senator or Representative, or person holding an office of trust or profit 
under the United States, shall be appointed an elector." 

If, on a question of impeachment, which goes to the construction of the 
Constitution, you cannot impeach a Senator or Representative because he is 
not a civil officer, though all civil officers are made impeachable by the Con- 
stitution, on what principle is it that in a law which prescribes an oath for 
all persons holding offices of trust or profit under the United States you can 
include members of Congress when they are not named? . 

Mr. President, there is one other authority to which I will refer, though 
I admit that it is only an authority inferentially. Early in the history of 
the country, on the 7th of May, 1792, an order was made by the Senate— 

''That the Secretary of the Treasury do lay before the Senate, at the next 
session of Congress, a statement of the salaries, fees, and emoluments for 
one year ending the 1st day of October next, stated quarterly, of every 
person holding any civil office or employment under the United States, ex- 
cept the judges, together with the actual disbursements and expenses in the 
discharge of their respective offices and employments for the same period." * 

To that resolution, in February following, Albxandbb Hamilton made his 
return, and in that return of the persons holding civil offices under the 
United States, except the judges, he included the President, the Vice-Presi- 
dent, all the different officers of the Government from tide-waiters upward; 
he included the Commissioner of Loans ; he included persons holding every 
species of employment; he included officers of the Senate and officers of the 
House of Representatives with their emoluments; but he did not include 
members of Congress. What then is the inference? Alexander Hamilton 
was certainly, as a jurist, as one familiar with the language of the Consti- 
tution, and with the mode in which it ought to be interpreted, a man whose 
opinions would be entitled to great weight; and in obeying an order of the 
Senate, which required him to return the emoluments of all civil offices what- 
ever, though he gave the officers of the Senate, the Secretary, all the clerks, the 
Doorkeeper, and also all the officers of the House of Representatives in the 
game way, he made no return of members of Congress, for the simple reason 
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that they did not, in the language of the resolution, hold a ciyil office under 
the United States. 

There is still another authority. The articles of impeachment which were 
propounded againt Blount by the House of Bepresentatives consisted of five 
articles. They were drawn by one of the ablest lawyers of the country, 
Mr. SiTGBEAYES, who was chairman of the committee of impeachment. Each 
article, after alleging the act which was charged as a misdemeanor, con- 
cluded in this form — that it was contrary to the trust and station of a Sen- 
ator. The House of Bepresentatiyes did not venture in their articles of im- 
peachment, formally drawn by so able a lawyer, to designate the position of 
a Senator as an office. Is that no authority ? Is it not entitled to some 
weight? The articles were very skillfully drawn, with technical accuracy 
and precision in the statement of the alleged misdemeanor, and every ar- 
ticle concluded with the allegation that the act was contrary to the duties of 
his trust and station as a Senator of the United States. Sir, that is the po- 
sition of a Senator. 

But, sir, it has been said that the oath is required, by the act of July 2, 
1862, to be filed in both Houses of Congress, and, therefore, it is evident, 
though members of Congress are not included by name as Senators and 
Bepresentatives, that it must have been intended to include them in the law. 
The words, however, are amply satisfied by the fact that you have officers, 
both in the Senate and House of Bepresentatives, who must, u^der the pro- 
visions of that act, if constitutional, take the oath prescribed. The provi- 
sion for recording it is entirely satisfied by its application to those officers. 
There is, however, from the language of this part of the act, reason to infer 
that the provision applied to the officers of each House, but not to its mem- 
bers. The language is, "which said oath so taken and filed shall be pre- 
served among the files of the court. House of Congress, or Department to 
which the office may appertain," I do not think it can be held that the 
office of members of Congress appertains to the House of which they are 
members. It is at least singular phraseology. It may be appropriate to 
speak of your Secretary, your clerks, your Sergeant-at-Arms, as apper- 
taining to the Senate ; but scarcely appropriate to use the same language in 
reference to its members. At all events, the order or direction to file the 
oath is entirely satisfied by the fact that there are officers of each body who, 
if the law is valid, are required to take it. The exercise of either judicial 
or legislative powers does not necessarily constitute the person exercising 
them an officer. You have the illustration in the case of an English peer. 
The powers he exercises, both legislative and judicial, are quite equal and 
more than equal judicially to our own, yet it was never held that a peer of 
England was an officer of the Crown ; nor would he be included in any law 
by the terms "officer," or "person holding an office of honor or profit." 

Mr. President, I have now concluded my argument against the validity 
of the act of July 2, 1862, and the rule proposed under it. The oath pre- 
scribed in that act has been frequently designate^ as the "oath of loyalty ;" 
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and doubtless there are those who may consider my declining to take that 
oath as evidence of disloyalty. Loyalty and disloyalty (like the current and 
fatal accusation of mcivism during the French Reyolution,) haye become fa- 
miliar terms during the progress of this disastrous civil war. I will not 
pause to inquire whether loyalty in its usual acceptation is not more appro- 
priate to the relations and personal devotion of a subject to his prince than 
of a citizen to his Government in a republic. Accepting the term as appli- 
cable, I define loyalty in a Government. such as ours — a representative Re- 
public — ^to mean a steadfast adherence to the Constitution or organic law 
under which and by virtue of the adoption of which by the people of the 
several States, the Government was established ; a cheerful and ready obe- 
dience to aU laws passed in pursuance of that Constitution ; and a devoted 
and ardent support of those guarantees of civil liberty which it was a pri- 
mary object with its framers to maintain and perpetuate, and thus ''secure 
to themselves and their posterity the blessings of liberty." I have sworn to 
support that Constitution ; and as I believe that the rule proposed and the 
law which it is intended to enforce are repugnant to its provisions, I call 
upon the tribunal which has exclusive jurisdiction of all questions affecting 
the elections, returns, and qualifications of its members, to decide judicially 
whether the act is constitutional, and give to it its proper legal construction. 
If it be disloyal to support the Constitution of my country, then I cheer- 
fully accept the imputation of disloyalty ; but if made on any other ground 
I shall meet it with calm contempt. 



The debate was continued on the rule proposed by the Senator from Mas- 
sachusetts [Mr. Sumnbe] until Monday, January 26th, 1864. On that day, 
the question being taken by yeas and nays, resulted — ^yeas 28, nays 11, as 
follows : 

Yeas — Messrs. Anthony, Brown, Chandler, Clark, Collamer, Conness, 
Dixon, Fessenden, Foster, Grimes, Hale, Harlan, Henderson, Howard, Lane 
of Kansas, Morgan, Morrill, Ramsey, Sherman, Sprague, Sumner, Ten Eyck, 
Trumbull, Van Winkle, Wade, Wilkinson, Willey, and Wilson— 28. 

Nats — Messrs. Buckalew, Carlile, Cowan, Davis, Doolittle, Harris, Howe, 
Johnson, Powell, Saulsbury, and Wright — 11. 

So the resolution was adopted. 

On the next day Mr. Bayard appeared in his seat, and having, in com- 
pliance with the decision of the Senate, taken the oath prescribed by the 
act of July 2d, 1862, submitted the following remarks. 

Me. President, in the course of the debate upon the rule adopted yester- 
day by the Senate, I stated that the body, having exclusive jurisdiction over 
the subject, I should hold myself bound by its action, and that but one 
alternative remained if the rule was adopted—either to comply with the 
decision or relinquish my seat in the Senate. Subsequent reflection has 
convinced me I was partially in error. Another course is open — to submit 
to the decision, and resign. 
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The gravest consideration has induced me to pursue this latter course; 
and in a brief period my connection with this body, which has lasted nearly 
thirteen years, will cease. 

I desire to assign the reasons which control my action. Without any 
decision upon the constitutional validity of the act of July, 1862, all the 
members of the Senate and House, to whom it applied, belonging to the 
political party with which I have acted, have voluntarily taken the oath 
prescribed by that act, deeming, doubtless, that the constitutional questions 
involved were of less moment and the precedent made less dangerous than 
they seemed to my mind. I could not but reflect that this unanimous action 
of those with whom I coincided in general political views might give cause, 
even to men unbiassed by the perverting influences of political or personal 
hostility, who did not know me personally, to doubt, if not to believe, that 
I declined to take the oath for reasons other than the consideration that, in 
my judgment, it was a dangerous innovation upon fundamental principles 
of the Constitution. 

As I believed that the law had been passed without full discussion, and 
as a decision on its validity by the proper tribunal had been waived at the 
special session, when I was not present, I was content to leave others to 
their own action, and govern mine by my convictions of duty. The decision 
has now, however, been judicially made, after hearing my objections to the 
act and the oath it imposes ; and that decision, though in my belief a dan- 
gerous precedent, is obligatory to the extent of taking the oath, as I have 
ifclready held the seat for nearly one year since my re-election. 

Sir, I admit that I covet the approbation of the good, the wise, and the 
reflecting, and would not willingly subject myself to their censure or to 
reasonable suspicion as to my motives of action — though I am utterly indif- 
ferent to those calumnious, groundless, and vindictive attacks to which 
every man in public life, even in less excited times, is subjected by per- 
sonal malevolence or political hostility. But, though I desire such appro- 
bation, I have never made either opinion or popularity my standard of 
action, but my own sense of right and duty ; and I owe a respect to my own 
sincere convictions of public duty which I will never sacrifice. Many of 
you are aware that, before civil war commenced, I expressed fully my views 
as to the course of action which I thought the welfare and prosperity of the 
whole country required after the secession of seven States. Those views 
differed from the course pursued subsequently by the Administration, and 
its course was approved by a majority of Congress, and indeed by the people 
at large, after their passions had become excited by actual war. 

I told you then that I did not consider secession a constitutional or re- 
served right of the States, but an act of revolution; but a revolution by 
organized communities — ^not rebellion in the modem sense of the word, but 
only in its old Roman sense-— the revolt of a people. I told you, also, that, 
in my judgment, conciliation, and the removal of real or even apprehended 
grievances or dangers, and not coercion by arms, was, in such a crisis, the 
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true policy of the statesman ; and that the framers of the Constitution hajd 
wisely left such a state of affairs without any proyision as one of those 
"mortal feuds" which, in the language of Hamilton, "when they happen, 
commonly amount to reyolutions and dismemberments of empire." I admit- 
ted that secession was a breach of the compact by which the Federal Goy- 
ernment was established, and that it rested with the United States to de- 
termine whether they would and could, by war, compel the seceding States 
to repair the breach, or whether the act by which they seyered their polit- 
ical relations with us should be assented to, and a peaceful separation per- 
mitted, in the hope that past memories and the ties of blood and marriage, 
with continued commercial intercourse, might in a few years restore those 
seven States to the Union ; similar influences having at the origin of the 
Government induced North Carolina and Rhode Island, after a year's delay, 
to become members of the Union, though the former had in the first instance 
rejected the Constitution, and the latter had refused to be represented in 
the Convention. I may be pardoned here for quoting a short extract from 
a speech I made on the "condition of the country," in March, 1861, as illus- 
trative of my opinions before the sword had been drawn : 

"You may attempt by war to keep the States united — to restore the Union 
— ^but the attempt will be futile. Conciliation and concession may reunite 
us ; war, never I The power may be exercised for the purpose of punish- 
ment and vengeance. It may be exercised if you propose to conquer the 
seceding States, and reduce the nation into a consolidated nation ; but if 
your intention be to maintain the Government which your ancestors founded 
— that is, a common Government over separate, independent communities — 
war can never effect such an intention." 

I preferred then peaceful separation to civil war, as the lesser evil ; but 
the Administration and the dominant party decided to resort to an enforce- 
ment of the laws by the coercion of arms, as against an insurrection. Civil 
war has since raged, and its events and consequences have strengthened my 
convictions that the prosperity of my country and the happiness and morals 
of the people cannot be promoted by its continuance. To these views an 
overwhelming majority of Congress is opposed, and, so far as the elections 
of the past year can be accepted as evidence of public sentiment, that ma- 
jority is sustained by the people. It is true that new questions have arisen 
in the progress of war as to its mode of conduct and object, and have pro- 
duced conflict of opinion among the people. But on the question of peace — 
even by temporary separation, if essential — the Democratic party, with 
which I have been connected, is divided, and many of its leading and most 
influential adherents indulge in the visionary idea that a common Govern- 
ment, based on "the consent of the governed," over separate political com- 
munities, with diversified habits, manners, customs, and institutions, can 
be restored and maintained by the sword, without the abandonment of a 
Federal and its conversion into an imperial and centralized Government. 
So thought not the President of the United States or the Secretary of State 
on the 10th of April, 1861, before war had begun--«nd to my mind such an 
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idea is a delasion and a mere chimera. I haye also the fixed opinion and 
belief that the life of a nation depends upon the preservation of its liberties, 
and not upon the extent of its dominion. Standing, therefore, almost alone 
in this body, I have lost the hope that I can longer be of service to my coun- 
try or my State. Never an ambitious man, the passion of ambition has with 
the advance of life so diminished that I prefer the repose of private life to 
the embittered contests of the political arena in these tempestuous times. 

I have lived to see the elective franchise trodden under foot in my native 
State by the iron heel of the soldier, and "Order No. 66," not the people of 
Delaware, represented in one Hall of Congress. I have lived to see her 
citizens torn from their homes and separated from their families on the war- 
rant of a self-styled detective, without any charge expressed on its face, and 
without any known accuser; and then, without hearing or trial, these citi- 
zens banished from their State, beyond the protection of the laws, into a 
State in which the laws of the United States are now neither enforced nor 
enforceable. Yet in the State of Delaware the courts have been always 
open, and at no period has there existed the semblance of a conspiracy or 
combination to resist the authority of the United States. Such an allega- 
tion is a gross calumny, and utterly groundless, come from what source 
it may. 

And now, Mr. President, the Senate of the United States have, by their 
decision enforcing an expurgatory and retrospective test-oath, repugnant 
to both the letter and spirit of the Constitution, made a precedent which, in 
my judgment, is eminently dangerous, if not entirely subversive of a funda- 
mental principle of representative government. Under these circumstances, 
with my construction of the Constitution, having held the seat, I am bound 
to submit to your judicial decision as to the validity of the act of July, 1862, 
and have therefore taken the oath it prescribes. I cannot doubt that the 
precedent now made will be followed, and yet I regard all test-oaths as use- 
less and demoralizing acts of tyranny. It has been as truly as beautifully 
said by a brilliant and distinguished advocate : 

"They are the first weapons young oppression learns to handle; weapons 
the more odious since, though barbed and poisoned, neither strength nor 
courage is necessary to wield them." 

With a firm conviction that your decision inflicts a vital wound upon free 
representative government, I cannot, by continuing to hold the seat I now 
occupy under it, give my personal assent and sanction to its propriety. To 
do so, I must forfeit my own self-respect and sacrifice my clear convictions 
of duty, for the sake merely of retaining a high trust and station with its 
emoluments. That will I never do, but, retiring into private life, shall 
await, I trust with calmness and firmness, though certainly with despond- 
ency, the further progress of a war which it is apparent to my vision will 
in its continuance subvert republican institutions, and sever this Federal 
Union into many arbitrary Governments. 

Among these, wars for dominion wiU arise and continue until, from ex- 
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hanstion, the different diyisions subside into separate nationalities, leaving 
not the yestige of a republic remaining. If the lessons of history be not 
deceptive and valueless, such will be the inevitable result of protracted 
war; for a single centralized Government over so vast a territory, inhabited 
by so intelligent and energetic a people, could it be organized through mili- 
tary genius and power, and be successful for the h^ur, would not outlive 
the generation in which it was established. 

I close these remarks with the language in which a historian of the Con- 
stitution so eloquently portrays the universal sentiment of the American 
people (alas 1 how changed now) at the time of its adoption, and the ^eat 
object they intended to accomplish in thus cementing more firmly a Federal 
Union: 

<<They beheld that republican and constitutional liberty which, with all that 
it comprehends and all it bestows, was not only altogether lovely in their 
eyes, but without which there could be no peace, no social order, no tran- 
quillity, and no safety for them and their posterity. 

"This liberty they knew must be preserved. They loved it with a pas- 
sionate devotion. They had been trained for it through a long and exhaust- 
ing war. Their habits of thought and action, their cherished principles, 
their hopes, their life as a people, were all bound up in it; and they knew 
that if they suffered it to be lost, there would remain for them nothing but a 
heritage of shame, and ages of confusion, strife, and sorrow." 
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A LETTER ADDRESSED BY MR. BAYARD 
TO A CONSTITUENT, 

DECEMBER 22, 1860. 



[The following letter, written and published at its date, expresses the 
opinions of Mk. Bayard just before the madness of fanaticism combining 
with partisan ambition and loye of power had plunged the country into 
ciril war, and thus destroyed the last hope for the maintenance or restora- 
tion of the Federal Union.] 

Washington, December 22, 1860. 

Dear Sir : — I have delayed my answer to your letter of the 8th inst. until 
I could feel entirely assured, from the tendency of the debates and proceedings 
of Congress, that the opinion which I had previously formed as to the causes 
which have led to the present crisis, and the only remedy which could be 
applied, was correct. 

Believe me, I sympathise deeply, not only with the suffering which the 
** helpless and unoffending laboring classes'' have undergone, but also with 
that which all classes will have to undergo during the continuance of the 
present distracted and excited state of the whole country. We must, how- 
ever, first investigate the causes which have produced the disastrous condi- 
tion of affairs before we can determine on the remedy, if, indeed, a remedy 
can be found. Political ambition and the struggle for power have doubtless 
increased and hurried on the present passionate and excited antagonism of 
feeling and sentiment which pervades different sections of our common 
country ; but the source of the evil lies deeper, and I am unable to see any 
mode in which harmony can be restored and the Union preserved, but by an 
appeal to the patriotism and practical character of the American people in 
the election of delegates to a convention of all the States. 

There is a prevailing and deep-seated excitement and direct antagonism 
of opinion between the people of the slaveholding and non-slaveholding 
States in relation to negro slavery. This antagonistic opinion has been the 
growth of years, and ever since it was found powerful enough to rend asun- 
der three of the great churches of the country, I have dreaded its effect if 
brought into political conflicts. It has been so brought by the republican 
party. 

I have, however, the hope that if the legislatures of the larger States will 
initiate a movement for a National Convention ; that when the people come 
to elect delegates to such a convention, with the question of Union or dis- 
union directly presented, their choice will fall upon those who will be able 
to adjust, on a rational basis, the subject in controversy. From Congress, 
as now constituted, it is vain to expect &nj action calculated to restore 
harmony. 

The members generally have been elected on party divisions, and the 
array of parties is sectional in its character. No single measure could now 



Digitized by 



Google 



36 

be passed through both branches tending to allay the existing excitement ; 
but, on the contrary, imprudent and violent, or extreme men will, by de- 
bate, only further exasperate the passions and increase the alienation 
already existing. 

If the fell spirit of abolitionism has not become too deeply implanted in 
the more Northern States — as I feel confident it has not in some, at least, of 
the Middle States — ^we may keep, or rather restore that Union which our 
fathers framed ; but otherwise there is no room for hope. On the one side 
is an opinion taught for years past by the pulpit, the schools, the litera- 
ture, and aboye all, by the mothers, that slavery, under all circumstances, 
is a sin and a crime ; and this opinion has become a sentiment, and is ex- 
tensiyely prevalent, and, indeed, dominant in the New England States, 
Western New York, part of Pennsylyania, and throughout the Northwest, 
and it is also deeply implanted in Ohio, and I fear now in Indiana and Il- 
linois. 

On the other side is inyolved $3,000,000,000, in value of prc^rty in slaves, 
interwoven with the social structure of nearly every slaveholding State ; upon 
the preservation of which property the civilization, progress, and very exist- 
ence of most of them depend. Coupled with this right of property is the fixed 
and confident opinion, that where superior and inferior races exist in the same 
country, in large relative numbers, the happiness and prosperity of both races 
require that one should live in subjection to the other. I coincide in this view 
of the relation of races under such circumstances, but, the difficulty which 
presents itself is, that the counter opinion in the non-slaveholding States, 
though, in my judgment, erroneous and fanatical, and founded in practical ig- 
norance of the relations of race from the small relative proportion of negroes 
who reside among them, is, with the masses, an honest opinion, and having be- 
come a received opinion and a sentiment, can be reasoned with and changed 
only by time and the occurrence of events which demonstrate its impractical 
character, and its inconsistency with the welfare of either the black or the 
white race. Being also an opinion or sentiment which affects the conscience of 
those by whom it is entertained, it is necessarily aggressive in its character, as 
its past action, both in Church and State, has abundantly proved. Since its 
influence was demonstrated, it has, within six years past, been seized hold of 
by disappointed political men as the basis by which power and office were to be 
obtained and ambition gratified; and, most unfortunately, this anti-slavery 
sentiment now constitutes the sole bond of Union of that party which has lately 
triumphed by a purely sectional vote iu/ electing a President and Vice-Presi- 
dent of the United States, and thus obtaining the control of the powers of tbe 
General Government. 

It is vain to hope that the political men who, by force of this opinion and 
sentiment, have attained power, will not be influenced in the conduct of affiftirs 
by the source firom which their power is derived, or that any measure can be 
expected from them which will lessen the cause of excitement and disunion, 
when their power rests on the conflict of opinion as its basis of support. I do 
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not doubt, howeyer, that there are thousands of men in non-slayeholding States 
who, uninfluenced by the anti-slavery sentiment, have sustained the republican 
party on other non-sectional grounds in the late contest ; and I cannot but be- 
lieve that when the question of the relation of races is presented to the people 
directly, and discussed in A canvass for the election of delegates to a national 
convention, free from the complications of party bias, and the struggle for 
office and power, a large majority will decide practically, as the American 
people have hitherto decided, on the application of theories and general princi- 
ples to the government of mankind. 

It is but too true that the President elect discards the relation of an inferior 
to a superior race as an exception to the general language of the Declaration 
of Independence, " that all men are created equal ;" but I am unwilling to be- 
lieve that a majority of the people of the non-slaveholding States will ratify 
this perversion of the general principle it enunciates, which, like all other 
general principles, can only be rationally interpreted and applied with ex- 
ceptions, and a correct construction given to its intent and meaning by the 
subject matter and state of facts to which it had relation. At the time of that 
Declaration, slaves were property by the law of nations, and slavery of the 
negro race existed in every State whose independence was achieved under it. 
Should I be mistaken as to the decision of the people in such an election, then 
the Federal Union can neither be preserved nor restored, and all that can be 
hoped for is, that States so severed by irreconcilable differences of opinion and 
sentiment may part in peace. In the interim, till this decision can be made, 
the sword must not be drawn ; and if, as I deem certain, five or more States 
withdraw from the Union, we must hasten the assembling of a convention, which 
alone can reunite the whole country. It seems worse than idle to discuss the 
right of secession ; for whether the act be constitutionally legal, or revolution- 
ary, whenever a large section of the country, composed of populous and 
wealthy States, becoming dissatisfied with the existing Government, deter- 
mines to withdraw from the Union, coercion means but civil war. Nor could 
coercion in such a case possibly effect the proposed object of those who vindi- 
cate its exercise— the preservation of the Federal Union. To conquer and sub- 
due a large section, if practicable, would not restore the Union, but merely 
devastate and blot out the conquered States. Our Government is based upon 
opinion, and from its peculiar structure, partly federal and partly national, can 
be maintained only by fraternity and nationality of feeling, conciliation, and a 
due regard to the diversities of habits, and tones of thought, and difference of 
social structure in the several States which exist under, and organized it, for 
the common benefit and protection of the people and property of each and all. 

It is but vain to moot the question whether coercion would be within the 
powers of the General Government, and could be beneficially used to achieve 
its object if a singly State seceded from the Union without caiue. No such state 
of things exists ; though it is true that one State has already withdrawn from 
the Union on what she deems sufficient cause. But public opinion in nearly 
every Southern State is almost unanimous, that grave cause of complaint exists, 
and that resistance in some mode is requisite; and in five or more States, it is 
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also unanimous, or greatly preponderant, that the only mode of redress is by 
withdrawing from the Federal Union. * Should they do so, though the act of 
seyerance may be separate, combined action will immediately follow, and any 
attempt by the Fedepral Government to restrain and coerce their action by force, 
will but increase the combined resistance. This seems to me so evident that I 
should seriously distrust that man's attachment to the Union, or hold in light 
estimation his capacity and judgment, who, on the occurrence of events which 
are now nearly certain, should advise the use of force by the General Govern- 
ment as a means of preserving the Union. 

The conflicting opinions and sentiments of different parts of the country in 
relation to negro slavery must be reconciled, or we must separate. ' 

If we must separate, much as I deplore such a result, we may in a general 
convention, by agreement, settle and adjust all those rights and obligations of 
the respective governments into which the country may be divided, which other- 
wise might lead to collision, such as the use of co-terminous rivers/ the division 
of common property, and the assumption of common debtj more rationally and 
effectually than by civil war. 

The particular and exact results of any war cannot be predicted by human 
foresight ; but it is very clear, if civil war ensues, that fstter years of suffering 
and wide-spread devastation, this country will, from sheer exhaustion and it? 
extensive area, subside into separate nationalities, perhaps under different forms 
of government, and thus war, with all its miseries, will only attain, if teverance 
become inevitable^ what can be attained by agreement in convention, unless in- 
sane hostility and hatred rules the hour. I confess I cannot realize that the in- 
telligent people of the United States, in this nineteenth century, with the spec- 
tacle of Mexico before them, can, by any excess of animosity, suffer themselves 
to be plunged into the horrors of an internecine war. 

I have endeavored, in my reply to your letter, to deal with the present condi- 
tion of affairs frankly but practically, and have intentionally abstained from 
mere eulogies on the blessings of our present Union, because I have little faith 
in mere professions. Its benefits are too conclusively proven by past prosperity 
and happiness ; and the disasters necessarily consequent upon the disruption of 
any great government, too certain and obvious to need illustration. There are, 
unfortunately, not a few prominent men, in whom confidence is reposed by the 
people, who have the constant cry of Union on their lips, while their course of 
action and the principles they inculcate show but too clearly there is little at- 
tachment to the Union in their hearts. They could be readily named, but I 
might be mistaken as to some, and as no duty requires the designation, I will not 
incur the hazard of injustice to a single individual. For myself, I prefer that 
Iny devotion to the Union should be evidenced by endeavors to maintain it, in the 
only mode in which I deem its maintenance practicable, rather than by mere pro- 
fessions of attachment and idle reiteration that it must and shall be preserved. 
When I see but too clearly the dangers which threaten its speedy dissolution. 
Very respectfully, your obedient servant, 
^ton, Del. J. A. BAYARD. 
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